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disabilities, personsin need of eder abuse and/or adult protective services and persons who need or receive community
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PREFACE

Questions about guardianship are raised by people with disabilities, spouses, relatives, friends, advocates and providers
of resdentid, vocationa, medica and other services. This handbook provides an overview of guardianship and dso
tries to respond to questions that are often asked about the nature, purpose and effects of guardianship, dternativesto



guardianship, and ways to tailor guardianships to individua needs. In some cases the handbook provides specific
answers. For example, it describes circumstances under which a guardian has authority to place a person in aresidentia
Setting without a separate court order. In other cases, such as the role of a guardian in advocating for a disabled person
or the right of a person declared incompetent to associate with others, the handbook tries to provide a framework for
thinking through the questionsin away that makes sense for the individuals and the situations in which they are living.

The law in Wisconsin often does not clearly define the powers and duties of a guardian in specific Stuations. This
handbook tries to provide some guiddines where the law is unclear. The handbook aso provides suggestions on how to
be an effective protector and advocate for the person, as well as how to meet lega requirements. The reader should
undergtand that these guiddines and suggestions are the opinions of the authors, and that other people may have other
interpretations.

This handbook tries to avoid technical language and generaly does not include citations to statutes and cases.  Readers
interested in more detail or in looking up the legal source materia should refer to chapters IV-VI of Chapter 55:
Protective Services Law and Its Application. (See Section X for ordering information.)
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. WHENISA GUARDIAN NEEDED?
A. What isa Guardian?

A person with a severe menta disability may be unable to exercise some or al of hisor her own rights or to protect his
or her own interests. A guardian is a person gppointed by a court to take the place of the person in exercising the rights
he or sheis unable to exercise, to make (or help make) decisions the person is unable to make independently, and to be
an advocate for the person's interests.

A guardianship is created by a court order, and the guardian only has the powers that state law and the court order
provide. Any person in Wisconsin over the age of 18 islegaly an adult, and is presumed to be able to manage his or her
own financid affairs, choose whereto live, consent to medical trestment, vote, make contracts, marry, and exercise his
or her own legd rights as an adult. This presumption does not change because a person has a disability.

The presumption that an adult is competent to make his or her own decisions often comes as a surprise to family
members, who may find themselves with no legd right to be involved in, or even know about, care that ardativeis
receiving. For example, family members may be refused information about the person's needs and treatment because he
or sheis unable, or refuses, to give informed consent to release of the information.

B. What are the Different Kinds of Guardians?

There are two basic kinds of guardians, aguardian of the estate and a guardian of the person. A court gppoints a
guardian of the estate for a person who is incompetent to handle his or her own finances. A court gppoints a
guardian of the person for a person who is incompetent to provide or arrange for personal needs, such asthe need for
shelter, food, medical care, or socid services. A court may gppoint the same person as guardian of both the estate and
the person, or the responsibilities may be divided.

For both persona and financia guardianships, a court may establish either afull or alimited guardianship. Under
Wisconsin law, the court can (and should) make specific findings as to the rights and powers a person is not competent
to exercise, and should limit guardianship to those rights and powers. For example, if a person is competent to handle
hisor her sdary or asmal persond alowance but not alarge bank account, the court may limit the financid
guardianship to alow the person to continue to manage his paycheck or alowance. Smilarly, the court can limit a
guardianship of the person to recognize the person's ability to vote, marry, drive, contract, choose aplaceto live, etc.
To protect the person's rights, self-image, and opportunity to learn, the powers of a guardian should be carefully limited
to areas where the person clearly needs a substitute decision-maker. (See Section 111.)

A standby guardian is a person gppointed by the court to become guardian upon the death, incapacity or resignation
of guardian. The standby guardian must inform the court when he or she begins to exercise the powers of a guardian.



A temporary guardian is appointed only for alimited period of time, and his or her powers must be limited in the order
to authority over specific property or specific acts.

C. Advantages and Disadvantages of Guardianship

If a person is genuinely unable to protect himsalf or hersdlf, or to understand his or her rights, aguardianship can be an
important tool for protecting the person from abuse, neglect or exploitation, and for ensuring that there is someone able
to understand and assert the person's rights. For example:

A person may need money for food and shelter, medica care, or rehabilitation services but may be unable to
identify or apply for assistance. A guardian can monitor the person's need for assstance, make the gpplication, and
apped if benefits are denied.

A person who does not understand the vaue of money may give away his or her monthly check to someonewho is
exploiting the person's lack of understanding. A guardian can limit access to funds and control how they are spent.

A person in an inditution may be physicaly restrained much of the day, without being able to chalenge what is
happening, because thisis easier for gaff. A guardian can protect the person's right to freedom from unnecessary
restraint, to appropriate trestment, and to the least redtrictive residentid placement.

Thus, a guardianship can protect as well as redtrict rights. However, somerights (like the right to vote, to marry, or to
consent to sterilization) are considered so persond that a guardian cannot exercise them and they are lost completely
unless the court finds that the person is competent to exercise them on his or her own.

On the other hand, a guardianship that is not judtified by the person's red needs, or that is more restrictive than
necessary, has substantia codts.

The process of establishing that a person is incompetent is often a painful one, not only for the person but aso for
friends and family members who are caled upon to squardly face and discuss the question of what the person can
and cannot do.

A person found incompetent loses many basic, day-to-day rights, and may aso fed aloss of dignity and respect
because he or she must seek the consent and assistance of another person for many activities that other people take
for granted. Other people may see the person as less capable than he or she actudly is.

Loss of rights may reduce the persons opportunity to learn to make choices, and thus to develop or keep decision-
making kills.

For these reasons, a guardianship should be sought only if it is clearly for the benefit of the person, and not becauseit is
easer or more convenient for others to make decisonsfor him or her. If aguardianship is sought, it should be tailored to
deprive the person of control over apart of hisor her own life only when there is afunctiona reason.

D. Finding of “Incompetence”

The ability of a person to manage hisor her own affairsis caled "competence.” Before ajudge can gppoint a guardian
for aperson, the judge must find that the person is'incompetent.” Legd incompetence is afinding by a court that:
2



The person has amentd disability, such as mentd retardation, brain injury, chronic mentd illness or organic brain
damage caused by advanced age. The disability must be long-term and must substantialy impair the person from
providing for their own needs. Physical disability by itsdlf is not enough to establish incompetence.

Because of the mentd disahility, the person is substantialy incgpable of managing his or her property (for financid
guardianship) or of caring for himsdlf or hersdlf (for persona guardianship), or both.

A person is not incompetent smply because he or she knowingly and voluntarily chooses to do something most of us
would consider foolish. All of us have aright to make mistakes. The guardianship law can only be used to protect those
who are unable to provide for their own needs, not those who are able but unwilling to do so.

A person aso cannot be consdered incompetent because of failure to understand something that was not explained in
the way that he or she was most likely to understand, or because it may take extratime and effort on the part of other
people to communicate with the person. These problems should be dedlt with in other ways, such as use of interpreters
and development and use of dternative communication methods.

It ismost useful to think of competence in terms of the person's ability to understand the nature and consequences of a
particular action or decison, if information about the action or decison is presented in aform the person ismost likely to
understand, and then to make decisions that take that information into account. For example, with regard to consent to
medica treatment, the test might be whether, after the trestment is explained to the person in the clearest possible way,
the person can understand the benefits and risks of the treatment and of any aternative types of treatment, and can
make arationa decision based on available facts.

Incompetence is not an al-or-nothing concept. Some people can understand most of the decisions they face in everyday
life, but may need help with financid management or complex medicad decisons.

E. How Should Competence be Evaluated?
The most useful way to determine whether a person needs a guardian, and for what purposes, is to bresk down the
person's need for support and protection into functiond areas, such as medical decisions, persond needs, safety,
relationships, etc. For each of these functiona areas, the evauator can then ask the questions:

What decisons does the person face in thisissue area? What decisonsis he likely to face in the future?

For decisons relevant to hisher life, is the person subgtantidly able to understand al significant information on the
nature, risks and benefits of the various options, if explained to him/her in aform sheismost likely to understand? If
nat, isthisinability due to a subgtantia, long-term menta disability?

Has the person had the opportunity to develop decision-making capacity through training and practice? Has the
person had needed evaluation, training, and therapy to devel op receptive and expressive language skills or provide
aternative communication methods? If not, would this be likely to develop or restore decision-making ability?

3



Where the person lacks the eva uative capacity to make a knowing choice, does this incapacity have a substantia
impact on higher ability to manage finances or care for him/hersdf?

In this gpproach, knowledge of the person's day to day skills and of the practica issues he or sheislikely to face are at
least asimportant as diagnogtic skills. 1dedly, information from forma medica or psychologicd testing should be
combined with information gathered from people who know and work with the person in his or her typica
environments.

F. Other Factorsthat Affect Need for Guardianship

Need for aguardian will depend not only on a person's abilities but al'so on his or her persona Stuation. Some people
who could dearly quaify for guardianship are functioning well without one. Otherswho have greater skillsmay bein
need of protection because they are highly vulnerable. Factors include:

Availability of informal social supports. If the person has family, friends or a volunteer citizen advocate willing to
play an active role in heping him or her make decisions, he or she may be able to function well without a guardian,
s0 long ashe or sheis adle to know when help is needed and how to seek it. A person who iswilling to have his
funds deposited into a two-ggnature checking account usudly will not need afinancia guardian. A person who
brings mgor decisons to a support circle of family, friends and paid support workers may not need any guardian, or
may only need one for complex medica decisons,

Availability of formal support services and treatment. A strong network of support services that both protects
the person from unacceptable risks and actively works to help the person develop and practice skillsin decison-
making, hedlth and nutrition, self-protection, persona care, care of the home, etc, can be as protective asa
guardianship and more effective in teaching long-term independence.

Dependence on services/institutional placement. Heavy dependence on medica, socid or menta hedth
services may itsdf create aneed for guardianship. These agencies can be very powerful, and aguardian may bethe
only means to provide outside monitoring of how that power is used. This becomes particularly true in services, such
asingitutions, that are isolated from the larger society and/or have the potentia to control every aspect of a person's
life

Much depends on the éttitude of the person and those around him or her. For voluntary support systems to work, the
person must be willing to accept help. Those relied on for help must be supportive of the person'srights. It is essentid to
be dert for conflicts of interest: family members may be motivated by a desire to hold on to the person's funds; service
providers may act out of desire to minimize their own workloads or expenses. Unless there are checks and balances
over the power of others, a guardian may be a necessary protection.

[I. ALTERNATIVESTO GUARDIANSHIP
A. Introduction

Because guardianship labed s the person "incompetent” and takes away legd rights, it is something that should only be
4



used when it is clearly needed. One dternative to guardianship, providing a good support system and helping people to
make decisons for themselves, is mentioned above in Section I-F.

The other dternatives to guardianship discussed below generdly provide fewer outside checks on the subdtitute
decison-maker. They are often effective as ways to make sure that basic needs for food, clothing, shelter and medica
care are met, without establishing a guardianship. If set up and used correctly, they may more closdly carry out the
person's wishes than a court-ordered guardianship. However, they may aso provide less protection for the person, such
as a hearing before they are established and continuing oversight by a court.

B. Financial Management Advance Planning Alternatives

IMPORTANT NOTE: With the exception of 4., Representative Payment, all of the options listed below must
be set up while theindividual is still competent.

1. Joint Bank Accounts

a. Joint Tenancy Accounts

This option involves setting up a bank account that permits one individua "or" another to access a bank account. It is
samilar to accounts held by married couples where "Mrs. Jones OR Mr. Jones' can write checks, withdraw from savings
accounts, etc. It can be especidly useful when individuds have physica disabilities which prevent them from shopping,
cashing checks or paying hills. It isimportant to note that funds held in joint tenancy can be misused, so thisoption
should be exercised with caution and only when the person with whom the agreement is madeis fully trusted. This may
not be the best choice if the individud is mismanaging his or her funds, snce the individua will Hill have totd accessto
the account. Also, at the time of the deeth of one of the parties, the funds become the sole property of the other
individua named on the account.



b. Dud Sgnature Checking Accounts

A dua signature checking account alows the person to make out his or her own checks, but requires the person to get
another person's signature before the checks can be used. This can be avery useful way of |etting the person retain
respongbility and learn financid management while preventing mgor errors in judgement. These accounts require that
both persons sign a check before it will be paid and thus the accounts read "Mrs. Elder AND Donna Daughter,”
sgnifying that before a check will be cashed or awithdrawa honored, BOTH parties must Sgn. Like the joint tenancy
bank account, the dual-signature account may be set up at abank. It isfairly smpleto do so.

CAUTION: Fundsin these bank accounts appear to belong to both individuas so there is a danger that the more
competent sgner could exercise undue influence. Also, at the time of death, the money in the account becomes frozen.

2. Power of Attorney

If the person is competent to understand his or her action, he or she can give another person, called an
"atorney-infact,” the power to manage dl or part of hisor her finances. A power of attorney should be in writing and
can be limited only to certain property and powers. For example, an atorney-in-fact could be given power to manage
and rent out the person's red etate, but not to sal it. An ordinary power of atorney can be withdrawn at any time, and
ends automaticaly if the person dies or becomes incompetent.

Under Wisconsin law, it is possible, and indeed generdly advisable, to establish a "durable power of atorney” which
continues even if the person who establishesiit later becomes incompetent, or first becomes effective when the individua
becomes mentdly incapacitated. This gives a person away of planning ahead by specifying who the person wants to act
in hisor her place if he or she becomes incompetent. Unlike a guardianship, however, there is no supervising court to
oversee the use of funds and to replace the financid manager if circumstances change and therefore thisis an areathat is
ripe for ause. Thisis one reason that a private attorney should be used in setting up the powers of attorney to ensure
that legal requirements are met and that the client is adequately protected. This could include putting in restrictions on
meaking gifts of the principa’s property and requiring regular accounts to third persons.

3. Consarvatorship

If the person is competent to understand his or her action, he or she can request the court to appoint a conservator who
has exactly the same powers and responsibilities as a guardian of the estate. Conservatorship is different from
guardianship in that there is no finding of incompetence and the person can ask the court to end the conservatorship a
any time. The conservatorship may then be continued only if the court holds a hearing, finds thet the person is
incompetent to handle his or her finances, and gppoints a guardian of the estate to handle financia and property matters.
A conservatorship's advantage over a durable power of atorney isthe built-in required court accounts and court
oversght. It does, however, involve atorney's fees and a court gppearance to set it up.

4. Representative Payment

If it is determined that a person is incgpable of managing his or her Socid Security, Supplementa Security Income
6



(SYl), Railroad Retirement of Veterans Administration benefits, the gppropriate government agency has the authority to
gppoint a"representative payee” to recaive the checks and use them for the benefit of the person. Thisis often done on
the basis of an application from areative or caretaker and a statement by a physician or psychologist about the person’
sfinancia competence. No court action is needed, and a hearing is held only if the person requesisit. The payee must
hold the funds in a separate account, make sure that benefits are used firgt for the support and maintenance of the
person, and must meet the agency's reporting requirements. Persons with menta or physicad disabilities or chemica
abuse problems which prevent them from managing their money properly may benefit from this device which resultsin
the government issuing the check to “John Jones for the Benefit of Edward Elder.”

Unlike dl of the other dternatives suggested in this section, representative payment is available even after the onset of
incapacity. It may be adequate for clients of moderate means whose primary, if not sole, source of income are one of
these types of government benefits.

The gpplication for representative payment is usualy made by the person responsible for care of the beneficiary. The
government must contact the beneficiary's physician and initiate contact with the doctor, asking whether the doctor
believes the individua is capable of managing his or her money. The person can gpped both the need for representative
payment and the choice of payee.

Representative payment has the advantage that the person's control over other aspects of hisor her life are not directly
affected. On the other hand, control over a person's only source of income can give a representative payee powers
amogt as great as a guardian's, without many of the procedura protections. If a person isin need of extensive advocacy
and protection in seeing to persona needs, representative payment should not be used as a subgtitute for guardianship.
This system thus presents some risks and should be used cautioudly; there are minima accounting requirements and few
safeguards, athough the government agency may require an accounting from the representative payee and can
investigate dlegations of misuse of funds.

5. Truds

Under atrugt, resources are transferred by a"grantor” to atrugt, with a"trustee” gppointed, to use the funds for the
benefit of the "beneficiary.” If the trandfer is made during the grantor's lifetime, with the grantor permitted to change any
terms of the trug, it iscalled a"living trust.” If the transfer is made without the grantor being able to change any terms of
thetrug, it iscaled an "irrevocable living trust.” The "trusteg” may only use the resources in the way and for the
purposes set out by the person creating the trust. For example, a parent of a disabled person could transfer resources to
atrug,, directing the trustee to use those resources for the benefit of his son or daughter (the "beneficiary” of the trust).
Thetrust provides away of making resources available for the benefit of the person while leaving management and
decisonsin the hands of the trustee.



Or, an eder person sarting to experience some dementiamay transfer some of her fundsto atrust, naming hersdf as
the current trustee, but naming another individual as the " successor trusteg” to take over when her dementia progresses
to the point where she can't manage her own finances anymore. The elder hersalf would likely dso be the beneficiary in
this case.

In some cases, resources cannot be given directly to another person, even through atrust, because the individua would
lose Medica Assistance or Supplementa Security Income benefits. Funds in atrust are generdly not counted as
resources for these programs as long as the person does not have a direct or automatic right to use of the fundsfor his
or her basic support. Generaly, these trusts are written to leave use of the funds up to the trustee, who is directed in the
trust document to supplement rather than replace public benefits (e.g., by paying for medica, socid or other services not
available under public programs.) For more information on trusts, see One Step Ahead: Resource Planning for
People with Disabilities Who Rely on Supplemental Security Income and Medical Assistance, avallable from the
Wisconsin Council on Developmentd Disabilities.

In the type of trust described above, the beneficiary must rely on the trustee to put the resources of the trust to use. The
trustee will need to be someone who will actively work to identify and meet the specid needs of the person, and who
will involve the person in decison-making to the greatest extent possible. If the trustee does not know the person well, a
relative or advocate may be able to take the role of identifying needs to the trustee.

Trusts are extremely complicated and the advice of an atorney should be sought to create the trust. The attorney should
be familiar both with the needs of people with disabilities and with the requirements of any public benefits the person
may be digible for. Do-it-yoursdf mail order kits should not be used as they do not take into account Wisconsin laws
regarding property transfer, marita property or taxes.

C. Health Care Advance Planning Alternatives

1. Living Wills

Also known asthe "Dedaration to Physicians™ aLiving Will is a short ate form that an individua can fill out indicating
that he or she does or does not want life-sustaining treetment and/or feeding tubes used if the Signer isever in: (1) a
"perdgtent vegetative sae’ or (2) a"termind condition with death imminent.” It does not gppoint an agent or anyone
else to make the decisons for the person. Rather, it is a statement from the signer to physicianstelling the physicians that
the Signer does or does not want these trestmentsif ever diagnosed by two physicians to have one of these conditions.

While the Living Will is an excdlent and smple tool for these Stuations, as explaned below, it isless comprenengve
than the Power of Attorney for Hedth Care. Individuas may complete both documents, taking care that they do not
conflict with each other. To receive a copy of the Living Will, send a salf-addressed envel ope to: Wisconsin Department
of Hedlth and Family Services, Divison of Hedth, P.O. Box 309, Madison, WI 53701-0309.

REMINDER: Individuas must be competent to complete aLiving Will. A guardian may not complete aLiving Will
for hisor her ward.

2. Powers of Attorney for Hedlth Care

Competent individuas may complete a sate form indicating who they would want to make medica decisonsfor them if

they ever become mentaly incapacitated. The Sgner, cdled the "principd,” appoints a"hedlth care agent,” or smply

"agent,” to make these decisons after they have been persondly examined by two physcians (or one physician and one
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psychologist) certifying that the individud is "incapacitated’ meaning that he or sheis no longer capable of making
medica decisons for themsdves. Specific authority must be given to the agent to make decisions regarding admitting the
principa to anursng home or community-based resdentid facility, withholding or withdrawing feeding tubes, or
continuing to make decisons if the principal later becomes pregnant. An aternate agent may aso be sdlected. The
agents sdlected may be friends or family members. A hedth care agent may not be a health care provider for the person,
or the spouse or employee of a hedth care provider, unless he or sheisadso ardative of the person. There are specific
requirements regarding witnessing.

In making decisons under a Power of Attorney for Hedth Care, an agent must make decisions cons stent with what the
principa has previoudy told him or her, as specificdly written in the document or what the agent believes the principa
would want. In other words, the agent is to make decisions the principal would want (*'substituted judgment”) not what
the agent thinks would be in the principa’s "best interests.” It is helpful for the person creating the power of attorney to
think through what he or she would want in different Stuations, and to give the agent as much direction as possible,
ether in the power of attorney document or through separate documents.

The Power of Attorney for Hedlth Care is the most comprehensive hedlth care advance planning dternative. Unlike the
Living Will, which islimited to Stuations where the individua isin a persstent vegetetive Sate or in atermind condition,
the Power of Attorney for Hedlth Care can be followed any time the principd is incapacitated (for example, dementia,
Alzheimer's, after astroke, after abrain injury, etc.). Additiondly, the Power of Attorney for Health Care gppliesto
more kinds of trestment than the Living Will. The Living Will only gives direction about life-sugtaining trestment and
feeding tubes; the Power of Attorney for Hedth Care can give the agent authority regarding virtualy any trestment
except for mentd hedth admissons, experimenta menta hedlth treatments and other more controversid and extreme
procedures. For example, the Power of Attorney for Hedlth Care, but not the Living Will, would address Stuations
requiring a decision about agreeing to home care, starting physical therapy, setting a broken leg, taking certain
medications, etc.

To receive a copy of the Power of Attorney for Hedlth Care, send a self-addressed envelope to: Wisconsin DHFS,
Division of Hedlth, P.O. Box 309, Madison, WI 53701-0309.

REMINDER: Individuds must be competent to complete a Power of Attorney for Hedth Care. A guardian may not
complete a Power of Attorney for Health Care for his or her ward.

3. Do-Not-Resuscitate Orders

A "Do-Not-Resuscitate (DNR) Order™ is awritten order directing emergency medical technicians, first responders and
emergency health care facilities personne not to attempt cardiopulmonary resuscitation on a person for whom the order
isissued if that person suffers cardiac or respiratory arrest. It isimportant to note that because of the statutory
definitions, these documents are only directed a emergency medicd technicians, first responders and emergency hedth
carefacilities personnd.



Other types of DNR Orders (e.g., those that apply in in-patient hospital settings) are not covered under thislaw. The
execution of a DNR Order is different from execution requirements for Living Wills and Powers of Attorney for Hedlth
Care, specificdly in that while Living Wills and Powers of Attorney for Hedlth Care are executed by competent
individuas and are subject to witnessing requirements, DNR Orders may only be issued by physcians and are not
subject to withessing requirements.

A Living Will or Power of Attorney for Health Careis executed by an adult, at least age 18, of "sound mind." A DNR
Order, however, may only be issued by a physician and then only when the person isa"qudified patient.” Under the
datutes, a"qudified patient” is an individua who:

Isage 18 or over,

Has amedica condition such that, were the person to suffer cardiac or pulmonary failure, resuscitation would be
unsuccessful in restoring cardiac or respiratory function or the person would experience repeated cardiac or
pulmonary failure within a short period before death occurs; and

Has amedicd condition such that, were the person to suffer cardiac or pulmonary failure, resuscitetion of that
person would cause sgnificant physical pain or harm that would outweigh the possibility that resuscitation would
successfully restore cardiac or respiratory function for an indefinite period of time.

Oncethe order isissued, the attending physician (or a person directed by the doctor) must provide the patient with
written information about the resuscitation procedures that the patient has chosen to forego and the methods for the
patient to revoke the document.

After providing this information, the attending physician or the person directed by the attending physician is required to
dfix aDo-Not-Resuscitate Bracel et to the patient's wrist and document in the patient's medica record the specific
medica condition that quaifies the patient for the order. The Department of Hedlth and Family Servicesisrequired to
devel op rules about the bracelets.
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The DNR Order would come into play when a person for whom the order isissued suffers cardiac or respiratory arrest.
Then emergency medica technicians (EMTY9), first responders and emergency hedth care facility personne are required
to follow the order. The only exceptions are when the medical personnd know the individua revoked the document, the
bracelet gppears tampered with or removed or if they know the individud is pregnant.

To recaive more information about Do Not Resuscitate orders, write to: Wisconsn DHFS, Division of Hedth, P.O.
Box 309, Madison, WI 53701-0309.

NOTE: A competent individual may request a DNR Order from his or her physician, or aguardian or agent may
request aDNR order on behdf of the ward or principd.

[1l. TAILORING GUARDIANSHIPSTO INDIVIDUAL NEEDS
A. Seeking the Least Possible Restriction on Personal Liberty

Generdly under Wisconsin law, protective supports, including guardianship, should be the least redtrictive necessary to
achieve their protective purpose. This means.

|dentifying alter natives to guar dianship and determining if they would be lessredtrictive. Alternatives may or may
not be less redtrictive; lack of court oversight may give greeter rather than less control to an adternative decison-
maker.

Using limited guar dianship to ensure that the person does not lose rights which he or sheis capable of exercising.

The result of an unnecessarily regtrictive guardianship is not only loss of rights for the person, but unnecessary
dependence, waste of the guardian’s time, and unnecessary conflict between the guardian and the person over issues
where the guardian does not redlly need to be involved.

B. Useof Limited Guardianship

Wiscondin law requires a court to make specific findings as to which legd rights an individua is competent to exercise.
Inafinding of limited incompetence, a guardianship of the person must be limited in accordance with the court order.
The datute lists saverd rights which the individua can be found competent to exercise. The listed rights are: theright to
vote, to marry, to get adriver's license or other state license, to hold or convey property and to contract. Thislist is not
exclusve: the law specificaly provides that other rights can dso be retained. Findings of incompetence must be based
on clear and convincing evidence. If there is no evidence relating to an area of decision-making, the presumption should
be that the person is competent in that area.

Rights that may be retained and should be at least considered in each evauation include:

Right to vote. A guardian has no power to vote for the person. The standard for competence to vote is that the
person must be capable of under standing the purpose of the electoral process.

Right to marry. A person must be legaly and actualy competent to marry. A guardian has no power to consent to
marry on behdf of the person. If aguardian of the person is appointed, the right to marry must be reserved to the
person or it is completely lost. The test should be whether the person understands the nature and consequences of
marriage.
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Contract and hold and convey property. If no guardianship of the estate is being established, it isimportant that
persons able to do o retain these rights, as a guardian of the person has no authority to make contracts (including
leases) or to buy or sl things on the person's behalf.

Hold licenses. See Section VII-C-2.

Associate with people of one's own choice. A mgor source of conflict between guardians and wards isthe
person's right to choose friends and companions. Unless the person's choice of associatesis likely to create a
subgtantia risk to hisor her health or safety, thereis no reason for the guardian to have this power.

Consent to sterilization, abortion and birth control. A person under guardianship cannot be sterilized unlessthe
guardianship is limited to dlow him or her to consent. The same may be true for abortion. If the person is able to
retain control in these aress, it is useful to reserve these rights, rather than to ded with the issue later.

Consent to sexual contact. Thisis an issue people may often want to avoid addressing. It is, however, a
fundamental human right and an issue that comes up frequently. Many people under full guardianships are in fact
capable of understanding and consenting to sexud contact. It would make everyone'slife easer if thiswere
determined at the outset, S0 that the guardian knows that his’/her powers are limited.

Travel, and/or decide whereto live. Except in an emergency, a guardian does not have authority to force the
person to live somewhere over hisher objection. Spelling out the individud's rightsin this area can avoid conflicts
and can aso make clear the person's ability to change residence from state to state.

Consent to medical or other treatment. Generdly (but not dways), if a person needs guardianship of the person,
he or she will need some hdp with complex medical decison-making. However, he or she may be cgpable of giving
consent to other kinds of trestment, such as counseling or thergpy. Of particular importance may be the ahility to
consent to acute inpatient psychiatric evaluation and treatment, as guardians may lack authority to consent in
thisarea

Make or alter awill. A guardian cannot make awill on the person's behaf. A person under guardianship will be
able to execute or dter awill only if that right is reserved to him or her.

Have accessto or release treatment and other confidential records.

Limited guardianship of property. This can be used to alow the person to retain control over wages and
earnings and could be tailored to alow control over other specific property, such as Sociad Security payments or
small back accounts.

C. Involvement of the Individual in Decision-making After Guardianship is Created

The principle of least redtrictiveness, and good practice, cdl for involving the individua as much as possible in decison-

making even in areas where the guardian has legd authority. Such involvement is the best way for the person to learn or

regain the kills needed to make his or her own decisions. In many cases "incompetence” results from lack of experience

with decison-making or the need to develop more effective communication skills. Even where incompetenceislikdy to

be long term, learning and/or cognitive stimulation can occur. Involvement is aso the best way to show respect for the
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person and learn his or her preferences. Findly, the person is most likely to understand and cooperate with decisions
when he or she has been involved in making them.

Guardians of the estate can help the person develop financia management skills by alowing the person to handle part or
al of monthly income, by use of dua-signature checking accounts, €tc.

V. PROCEDURE FOR APPOINTMENT OF A GUARDIAN
A. Petition and Hearing
Appointment of a guardian on grounds of incompetence includes the following steps:

A relative, public officid, or other interested person files a petition stating why a guardian is needed and nominating
someone to be the guardian. The petition should indicate what kind of guardian is needed, and what rights and
powers should be retained by the person.

A physician or psychologist must furnish a written statement concerning the person's mental condition, based on
examination. Again, the evauator should be asked to consider what rights the person may be ableto retain. In
addition, if the person (or anyone ese) requests, he or she has the right to ask the court to order an independent
evaudtion. If the person cannot pay for the evaluation, the county must pay for it.

The court gppoints a"guardian ad litem," who is an attorney whaose job isto interview the person, inform the person
of hisor her rights, investigate the case, report to the court on the need for lega counsd or additiona evauation,
and represent the best interests of the person.

If the person requests, or the court decides that justice requiresiit, the person has aright to an attorney to argue his
or her sde of the case. If the person is cannot pay the lawyer, the fees must be paid by the county.

A hearing is held by the court. The person must be present, unless the guardian ad litem certifies thet the person is
unable to attend based on specific reasons. If the person'sinability to attend is related to his or her disability, the
court has an obligation to provide reasonable accommodations, for example by moving the hearing to aplace that is
accessibleto the individud. If the hearing is contested, witnesses will be called to testify on the person's competence
and may be cross-examined.

If thereis clear and convincing evidence that the person isincompetent, the court will gppoint a guardian.
B. Choice of Guardian

In choosing a person to act as guardian, the court is required to make a determination of the best interests of the person
in need of a guardian. The court must consider the opinions of the person and of his or her family. Ordinarily, if a parent
is suitable and willing to be a guardian, and the person does not object, then the parent will be appointed (both parents
can aso be appointed as co-guardians). A parent may aso nominate a person by will to be gppointed as guardian after
the death of the parent. Finally, a person who is competent to do so can nominate, in the form of awill, someone to be
gppointed guardian if he or she later becomes incompetent. The court may aso appoint a stlandby guardian, to take over
if the origina guardian dies or is otherwise unable to serve. The sandby guardian must notify the court when he or she
13




takes over guardianship, but a separate hearing is not required.

The guardian should be someone who is, or is willing to become, familiar with the person's needs and Situation and who
will keep in frequent contact with the person. It is possible to split guardianship, gppointing as guardian of the person a
relative or friend familiar with the person’s needs, and as guardian of the estate a person skilled in financia management.

Under Wisconsain law, anonprafit corporation may aso act as guardian, but only if no suitable individud guardian is
available. The corporation must be gpproved by the state Department of Hedlth and Family Services. Wherethereisa
serious lack of individua guardians, organizations of family members or friends may want to consider offering corporate
guardianship.

C. Temporary Guardianship

If ajudge finds that there is an immediate need for aguardian for a person who has no permanent guardian, he or she
may gppoint atemporary guardianfor up to 60 days, based on the petition done, without prior notice to the person
affected and without a hearing. The petition must be supported by areport from a physician or psychologist. The person
must be notified of the petition for atemporary guardianship and of any court order for temporary guardianship, and has
the right to an attorney and to a hearing to reconsider or change the guardianship. The temporary guardianship may be
extended only once for an additiona 60 days.

A temporary guardian may only perform duties specificdly listed in the court order. Temporary guardianship may be
ussful where there is an urgent need for guardianship and there is not time to go through regular guardianship
proceedings or the person is only temporarily incompetent. Unfortunately, repested temporary guardianships are
sometimes used to obtain legd consents for people who redlly are in need of permanent guardians. This practice
deprives the person of hisor her right to afull guardianship hearing, and of a guardian with along-term interest in and
knowledge of his or her circumstances and needs.
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D. Costs of Guardianship

An attorney will usualy be needed to prepare a petition for guardianship. It is probably best to cal more than one
attorney to ask about experience with guardianship and fees before hiring someone. Fees vary, and will be higher if the
guardianship is contested. There may aso be costs for medica or psychologica evauations.

Sometimes there may be no family member or other concerned person who iswilling or able to pay the cost of bringing
apetition. Many counties bring petitions for guardianship, but greet variation exists among counties in the kinds of cases
where the county will bring the petition. Where a progpective guardian requests help, some counties will charge the
guardian for the costs of the petition, based on his or her ability to pay.

Counties are most likely to bring guardianship petitions where there is aneed for a guardianship as part of an order for
protective placement or services, or where guardianship is needed to protect the person from abuse, neglect, or
exploitation. Under those circumstances, the county can consder assistance with guardianship to itsdf be aprotective
sarvice. A possible route where thisfailsisto file a grievance dleging that the absence of a guardian violates rights under
sec. 51.61, Wis. Stats, (see Section VI1I-G).

The cost of the guardian ad litem and attorney (if any) for the proposed ward may be charged to the proposed ward, if
he or she can afford to pay. If he or she cannot pay, the county must pay these costs.

E. How Does a Guardianship End?

A guardianship continues for the life of the person found incompetent, unless it is terminated by the court. The court
should review the guardianship when the person reaches the age of 18 or marries, to seeif the guardianship is il
needed.

In some cases, a guardianship will only be needed while the person gains (or regains) the skills he or she needsto seeto
his or her own needs. The person, the guardian, or any interested person may at any time petition for areview to
determine if the person is till incompetent. The person is entitled to a hearing on the petition, and to be represented by a
lawyer. The court must gppoint alawyer if the person requests one, and if the person cannot pay for the lawyer, fees
must be paid by the county of lega settlement. After the hearing, the court can continue or end the guardianship, or can
change the guardianship, for example by creeting alimited guardianship.

V. POWERSAND DUTIES OF A GUARDIAN OF THE PERSON
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A. Roleof a Guardian of the Person

Under Wisconsin law, aguardian of an adult has "custody™ of the person. The exact meaning of "custody™ is not defined.
The powers and duties of guardians have been defined over time by statutes and case law, and there are ill gaps. Use
of the word "custody™ should not be read to mean that a guardian of an adult has the powers and duties of the parent of
achild.

The guardian does not have alega duty to financialy support the person with the guardian's resources. The guardian
may take the person into his or her home, but is not required to do so. Insteed, the statutory duties of a guardian of the
person are to:

Receive notices and act in dl proceedings as an advocate of the person (except. that a guardian of the person who
isnot dso the individud's financid guardian may not represent the person where his or her property isinvolved);

Try to secure necessary care, Services or appropriate protective placement for the person; and

Report annudly to the court on the condition of the ward, including where he or shelives, hisor her hedth, any
recommendations by the guardian, and a statement of whether or not the person isliving in the leest retrictive
environment consstent with his or her needs. If the person is under protective placement, the guardian may use the
county's protective placement report for this. This should only be done, however, if the guardian has independently
looked at the person’s Situation and agrees with the report.

In making decisons on behdf of the person, the guardian is expected under the law to act in the best interests of the
person and to use the judgement and care which persons of prudence discretion and intelligence exercisein
the management of their own affairs. Put another way, the guardian should try to decide what a reasonable person
would do in the Situation of the person under guardianship. A guardian does not need specid expertise, but does need
basic common sense and a willingness to learn about the person's needs and rights, and sources of support and services.

The responsbility of apersond guardian should be seen as far more than arranging for food and awarm placeto live. A
guardian is responsible for seeking services that will help the person to reach or maintain his or her fullest potentid, and
that will alow the person to live and work in the least redtrictive environment possible. The guardian is dso responsible
for assuring that the persons rights and dignity as a person are defended. In order to fulfill this respongbility, a guardian
of the person should:

Learn about sources of funding and appropriate services for the person. A guardian is not responsible for providing
care and services, but is responsible for knowing what is available to provide income, medica care, vocationa
savices, etc., and for making sure that gpplications are filed and followed through.

Know the circumstances and condition of the person. Knowing what supports and services are needed will mean
consulting with the person, learning about the disability, and talking to professonds and othersinvolved in the
person'slife. Guardians should try to attend al staffings, and should learn to ask questions and seek more than one
opinion. Although the statute does not specify aleve of contact, a good guideine is that the guardian should have
some persona contact with the person at least every month, and a persona visit to the person at least every 3
months.

If possible, it is useful to see the person in avariety of settings, such asthe home, work or day program, a a
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restaurant, etc. A guardian who lives far away should arrange either to make visits or to find someone localy who
can vidt and report to the guardian.

Act as an advocate for the person, not only in obtaining services but also in assuring that hisor her rights are
defended. This means that the guardian must learn about basic rights of people receiving services for menta or
developmenta disabilities and about specific rights for the person's resdentid setting or workplace. (See Section
VIL.)

Assure that the person’s freedom is not more restricted than it needs to be. The person has alegd right to the least
restrictive living and service environment consstent with his or her needs. In addition, a good guardian will involve
the person in dl decisons and will try to give the person the opportunity to make choices of his or her own, so that
the guardian exercises the least possible control, and so that the person has an opportunity to learn responsible
decisiornrmaking and, hopefully, can gain greater independence. This may involve alowing the person to take some
risks, but a good guardian must recognize his or her responsibility to help the person learn to be independent, as
well as his or her responsihility to assure that the person has needed supports. (See next section for some way of
measuring restrictiveness))

Remember that need for guardianship in many cases results from the fact that the person was never taught how to
make choices and take responsibility. A good guardian will try to give the person these opportunities, and will
serioudy reevauate whether the guardianship is till needed.

B. What isthe Balance Between the Guardian's Power to Protect and the Person's Constitutional
Rights?

A guardian gets his or her powers from the state. Guardianship is a creation of ate laws and guardians are agppointed
by state courts. When a guardian exercises control over a person, he or sheis acting for the state, and is subject to
condiitutiond limits on the state's power to interferein the lives of its citizens, aswell asto state policy cdling for the
least possible redtriction on exercise of condtitutiond rights. Fundamental congtitutiona rights are discussed in more
detall in Section VI1I-B. Fundamenta condtitutiond rights include the rightstto life, liberty, freedom of speech and
religion, freedom of association, privacy, access to government, and voting.

Where the person has an expressed wish in afundamentd areq, it is arguably an abuse of the guardian's authority to
ignore those wishes without a clear protective purpose for doing so. Some conflicts can be avoided by defining the
guardian’'s powers at the outset through limited guardianship. (See Sections 111 and VI1).

C. What Factors Determinewhat is" Least Restrictive" ?

One respongbility of aguardian isto make sure that supports, services, placements and limits on rights are no more
restrictive than necessary to achieve their purposes. Service systems often focus primarily on supervison and (hopefully)
trestment. Guardians play an important role in ensuring that the person’s typical human rights and needs are a'so
consdered. In evaluating whether a particular support, service or placement isthe least redtrictive, statutes,
adminidrative rules and court cases have identified the following factors.

Placement and services should, as much as possible, integr ate the per son into the community and promote
relationships with avariety of people. Residentia, recreational, work or program settings that separate the person
from the community should be used only if it is not possible to provide the same supports judtified by inability to
provide needed support services in integrated settings.
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Placement and services should place the least possible restriction on personal liberty and congtitutional
rights. Thisfactor relates to freedom of movement, discussed below, and dso to other rights, such as freedom of
association, freedom of religion, privacy rights, rights to hold property, and right to vote.

Placement and services should as much as possible allow the individual the same rightsas other citizens. If
people are treated differently from other citizens, is there some compelling and unavoidable need for the difference?

Placement and services should least limit the person's freedom of choice. Thisfactor relates to the range of
choices available and to the person's role in making those choices, and aso to the extent that the person is helped to
develop and use an effective communication system.

Placement and services should be those that least limit the per son's mobility. Thisfactor relates not only to the
use of physica restraints and locks, but o to programmatic restrictions on mohility, such as policies that limit
freedom of movement and availability of opportunities and supports to be out and about in community settings.

Placement and services must minimize harm to the person'simage and social standing. Rightly or wrongly,
placementsin certain settings, particularly large indtitutions such as nursing homes and menta hospitals, cause other
people to make negative assumptions about the people placed there. The principa of least retrictiveness tries to
avoid thiskind of harm.

Avoid discontinuity in personal relationships and living situation. Not dl changeis bad, but loss of familiar
places and people can be painful and confusing. Moves should be justified by benefit to the individud, rather than
convenience of service providers.

Another way to look at least redtrictivenessisthe principal of normalization. Normdization meanstheat in programs
for people with disabilities, the gods that are established and the methods selected to meet those god's should reflect the
life experiences that most community members desire for themselves. In other words, a service should be favored if it is
the type that most people in society use to meet the same need: housing should be provided in atypica home or
gpartment; work should be done at atypica workplace, etc. Use of thistest will promote integration and avoid choices
which most of us would not accept for oursalves.

D. Securing Appropriate Care and Services

A guardian is not just someone who signs forms so that the person can get services and treatment that happen to be
offered to the person. A guardian has aresponsihility to act as an advocate for the person and to try to secure
necessary care Services, or gppropriate protective placement for the person. Thus, the guardian must have away to
know what the person's needs are, and must try to assure that they are met. If an gpplication for needed servicesis
refused the guardian must evauate whether the denid is judtified or whether there should be a second request or an
apped of the denia. The guardian has full accessto dl of the files and records kept on the person, and cannot be denied
information which is needed to check the accuracy of, or reasons for, agency decisons.

The guardian must try to get necessary and gppropriate care, services, and placement, but is not ultimately responsible
for providing asupport or service if there is no program to provide it or if reasonable effortsfail to get the supports from
programs that do exit. In deciding how hard to try and what strategies to use, a guardian again should ask him or
hersdf what a reasonable person would do if he or she had the needs of the ward. This would vary according to the
importance of the service involved and the likelihood of success. An gpplication for funding for needed medicd care
should probably be worked on harder than aminor improvement in avocationa program. A guardian may decide that
thereisittle chance of winning on an issue, and therefore that it is not reasonable to apped adenid of services. A
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guardian may aso decide that pushing too hard for an issue may create hogtility from service providers and others
important in the ward's life, and that this will do more harm than good.

The duty to try to obtain necessary and appropriate services goes beyond smply assuring adequate food, clothing,
shelter and medica care. Services will be "appropriate" only if they aso support the person to engage in rewarding
activities and to be as independent and productive as possible, and to gain, maintain or regain skills and abilities that will
help the person be more independent. Whatever the person's level of ability, it isamost aways possible to develop
gpproaches to help the person to learn something more, or to provide stimulation and activities to help the person retain
exiging kills.

In recent years, there has been a shift in the philosophy of long-term care towards a " support” modd. Under earlier
ideas, people were often denied access to typica homes, communities and experiences until they had received
"trestment” in segregeted facilities that made them "ready.” Unfortunately, the "trestment” often never resulted in the kills
needed to meet the “readiness’ test. Under a support model, the presumption isthat a person should dways be
supported to livein hisor her own community and to have normd life experiences of persond rdlationships, work, play,
etc. Thisdoes not mean that habilitation or trestment services should not be provided, only that they should be provided
in ways that aso support the person to have anormd life.

Although the protective placement law requires afinding by ajudge that the person's disability is permanent or likely to
be permanent, this does not mean that the same level of care and resdentia trestment will aways be gppropriate. It is
likely that the levels and types of protective services and placement will change many times during a person'slife, asthe
person's needs and preferences change, or as the service system itself devel ops more effective ways to support people
in less redrictive settings.

E. Choosing Medical and Psychological Treatment
1. Introduction

Persond guardians are often caled on to give consent to medical, psychologica or other treetment. Before a
professond or agency may give atreatment, such as medication, surgery or behaviord trestment, to a person, the
professiona or agency must get the informed consent of the person. That is, the person must consent knowing the risks
and benefits of the treatment, and the alternatives to the trestment. Where a person is incompetent, the guardian must
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act for the person by deciding what a "reasonable person” would do in his or her situation.

There are some decisions where courts have held that the guardian does not have the power to consent for a person
who cannot consent for himsdlf or hersdf, including a decision to donate an organ to another person or to be sterilized.
These actions may not be possible for someone who cannot give informed consent.

2. What is an Informed Consent?

To give an informed consent to a treatment or service, a decison-maker should be provided with complete and
accurate information about:

The benefits of the trestment or service, and the likelihood that it will succeed,
The way the treestment or service will be provided,

Therisk of Sde effects which are a reasonable possibility;

Alternative treatments or services, and therr likely reaults;

Wheat is likdly to happen if the person does not get the trestment or service.

Unless there is an urgent need for immediate action, you as a decision-maker should be given the time you need to think
about what you were told, ask for more information, or seek information from someone ese.

3. Customary Medica Treatment Decisons

Guardians have clear authority to consent to medical trestment that is for the person's benefit. The guardian's duty is not
smply to consent to whatever is recommended: the guardian should give the same kind of careful thought that a
reasonable person would give in consenting to care for himsdf or hersdf. The guardian should be sure to obtain the
information needed to give an informed consent.

The amount of time a guardian will need to devote to a decison will depend to some extent on the nature of the
procedure. Some medica decisions, such as the decision to follow adoctor's advice to have your appendix out, are
reasonably straightforward: you can be pretty sure that you need the operation, that it will work, and that there are no
other good choices. On the other hand, some decisions, such as whether to have surgery for a bad back, may be much
harder: you can live with some back pain, an operation may not work, there are significant risks that you might be worse
off, and there are aternative approaches, such as exercise, physicd therapy, chiropractic services, acupuncture, etc.,
that might be worth trying first. Typicdly, you would want to take some time about this kind of decision, and to seek
other opinions, perhaps from other kinds of professionas with other, less drastic approaches.

A guardian can play avery vauable role as historian: the guardian will often be the one congtant person in medica
decisons over time. A guardian should make an effort to learn the person's medica history and should tell the doctorsiif
the ward isdlergic to medications, or has ahistory of particular medica problems or complications.

4. Proceduresthat Only Benefit Others

Sometimes, a person may be asked to undergo a medica procedure to benefit other people. Where the procedure
involvesrisk, isirreversible, and does not clearly benefit the individua, a guardian in Wisconsin probably lacks authority
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to consent for the person. For example, in one Wisconsin case a guardian asked the court to approve consent on behaf
of the ward to donate a kidney to the ward's Sster, who had lost both kidneys. The ward in that case was not able to
indicate whether he wanted the operation. The state Supreme Court held that the guardian could not consent because
the operation did not serve any interest of the ward. While a "'reasonable person” might have consented in the ward's
Stuation, the court refused to alow ether the guardian or ajudge to use his or her "subgtituted judgement™ to decide
what the ward would have done if he had been competent. A different case might be presented if the ward had been
able to indicate a strong attachment to his sister, adesire to help her and some understanding of the operation.

Another example of a procedure for the benefit of othersis an experimenta procedure that would increase medicd
knowledge but does not have any subgtantiad chance of heping the individua patient. Again aguardian in Wisconsin
probably lacks authority to consent for the ward. The statutes governing treatment facilities and agencies for people with
menta disabilities specificaly require informed consent from both the guardian and the ward to any experimenta
procedure.

5. Treatment for Menta Disahilities; Behavior Modification; “Drastic” Procedures

Except where the treatment is necessary to prevent serious physica harm to the person or others, the written, informed
consent of the guardian of the person must be obtained for treatment and services that are needed due to the mental
illness, developmentd disabilities, or acoholism or other drug abuse of a person who is under guardianship. Trestment
and sarvices can include: psychoactive medications, such as tranquilizers and antidepressants; behaviord trestment
programs, psychotherapy; drug treatment programs, etc. The informed consent of the guardian is necessary regardless
of whether the person is under an order for protective placement or commitment.

In looking at these programs, guardians should make sure that the person is provided with a positive environment and
activities, and that negative or redtrictive programs, such as those using restraint or seclusion, are used only in an
emergency or for genuine treetment purposes, and then only when the provider has clearly shown that other more
positive methods will not work. (See Section Vii-G). Some settings, such as nursing homes and community-based
residentia facilities, have grict redtrictions on use of restraints. The Bureau of Quality Assurance or the Board on Aging
and Long Term Care can provide current guiddines. If a program has gone on for along time with no changein the
person, aguardian should question whether it is useful to continue the program, whether another gpproach should be
looked at, or whether other things about the person's environment and activities should be changed.

The ates bill of rightsfor people in trestment facilities and agencies for people with menta disabilities specificaly

requires informed consent from both the guardian and the person before any experimenta or drastic procedure may be
used. "Dradtic" procedures include psychosurgery and e ectroconvulsve treatment. However, the courts have found that
an exception exigts where the person is unable to consent, there is athrest to the person's life, and the proposed
trestment is alife-saving remedy.

While the guardian has authority to consent to psychoactive medications, the guardian does not have authority to use or
authorize use of force to administer medications or trestment over the person's objections. A court may authorize use of
force as part of a commitment order, if it finds that the person is not competent to refuse the medication or treatment.
(See Section V-H-5.)

If the person has a chronic mentd illness, a court may issue a protective service order authorizing a guardian to consent

to forcible adminigtration of psychotropic medication on an outpatient bas's, and authorizing law enforcement personne

to take the person in to the outpatient setting to receive the medication. These orders must meet strict criteria, including

that the person have a chronic menta illness that islikely to respond to the medication, that there be a substantia

probability of physica harm to the person or others, that the person be at demonstrated risk of commitment, and that
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protective services be provided under a trestment plan.

6. Decisonsto Withhold Life-Prolonging Treatment

One of the mogt difficult decisons a guardian may face is whether to authorize mgor surgery or painful therapies where
the person's long-term chances for recovery are poor. The Wisconsin Supreme Court has defined a guardian's authority
in only afew dtuaions. Some states have held that ajudge or guardian may use " subgtituted judgement” and decide
what the person would decide if he or she were competent. The Wisconsin Supreme Court has not adopted this
approach, and has required that the guardian make a decision based on the best interests of the person. The court's
decisons have been narrowly focused on particular cases, but do provide some basis for guidance:

A guardian does not have authority to refuse treetment to prolong life based on a decision that the person'slifeis
less worthwhile than a non-disabled person's life. For example, if a person who is mentaly retarded has a heart
condition requiring surgery, it would be improper to deny the surgery because of afeding that the person's quality of
lifewas low dueto hisor her menta retardation. In other words, if the treetment would be given to a non-disabled
person under the same circumstances, it should also be given to the disabled person. (Some states have made a
limited exception to thisto dlow the court or guardian to consder whether the disability makes the trestment itsalf
more painful or inhumane because the person'sinability to understand what is happening and cooperate.)

Where the person's wishes as to what he or she would want to be done in a particular situation are known, it isin
the person's best interests to follow his or her wishes. However, there must be evidence of a clear atement of what
he or she would want under the circumstances, generd philosophica comments will not be enough. This "clear
gatement” might be a power of attorney for hedlth care, living will or other written statement that the ward made
while competent, or even ora statements if oecific enough and reliably and credibly reported by other individuas.

A guardian must begin from a presumption that it isin the best interests of the person to continueto live. This
presumption can be overcome only in very limited circumstances where life expectancy and prognoss do not jutify
the pain, loss of dignity and dependence associated with the treetment, for example where a painful trestment will
only prolong the process of dying for a short period, and would never dlow the person to recover enough to be
even temporarily free of the trestment.

Feeding tubes are considered treatment, and the guardian may respect a person's clear statement that he or she
would want them withdrawn under particular circumstances. The guardian may authorize withdrawad from a person
who has not made a clear statement of his or her wishes only if the person is confirmed to bein a chronic vegetetive
date, and the guardian determines that withdrawa would be in the person's best interests. The guardian must first
give notice to dl interested persons including family members and the hedth care facility gaff. If theindividud isin
any condition other than a persstent vegetative Sate, the guardian may authorize the remova of feeding tubesif the
guardian can demondtrate "by a clear preponderance of the evidence a clear stlatement of [the ward's| desiresin
these circumstances.”

Given the uncertainty of the law, a guardian should seek court gpprovd of a decison to withhold life-prolonging
trestment in any Stuation where he or she has doubt about his or her authority.

7. Seilization, Birth Control and Abortion

The Wisconsin Supreme Court has held that under Wisconsin law neither a guardian nor ajudge may consent to
derilization for a person who cannat give an informed consent for himsdf or hersalf. The court noted the following
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specid features about Serilization:

People have a condtitutiona right to be free of unwarranted state interference into decisons involving reproduction.

Seilizationisirreversble.
Other means of contraception are generdly available for the individuas involved.

Thaose providing subgtituted consent might be influenced to authorize Serilization by their interest in convenience and
relief from respongibility rather than by the best interests of the person.

Wisconsin has no statute governing sterilization of people unable to consent, and courts should not dea with the
issue without legidative standards.

Where a person wants to be sterilized, one possible gpproach isto seek alimited guardianship so that the person retains
the right to consent to the operation. It may be helpful for the person to have counseling on the issue, so that the decision
is independent and the counsdor can provide evidence that the person understands the nature, risks and benefits of
Serilization.

The court does not question the guardian's authority to consent to other birth control methods, and this is the best
solution for many people. If aguardian fedsthat Serilization is essentia and the person cannot consent, he or she should
first seek court gpproval. The court might reach a different decision in aStuation where other forms of birth control
could not be used and there was a significant hedlth risk if pregnancy occurred. The court's limitations on a guardian's
authority should not gpply when an operation is necessary because of a significant danger to the person's life or hedlth
not connected with pregnancy. For example, if award has cancer of the uterus, a guardian could consent to an
operdtion to remove the cancer even though it results in sterilization. The court's limitations dso should not gpply where
the person can understand the risks and benefits of the operation and give informed consent. In that case, the court can
be asked to limit the guardianship to alow the person to consent for himsdlf or hersdlf.

The Wisconsin gppedls courts have not dedlt with a guardian's power to consent to (or refuse) an abortion for award.
Aswith gerilization, courts have found that awoman has a condtitutiona right to make decisions on abortion without
date interference. Again, a court could limit the guardianship to alow the woman hersdf to make the decison where she
is competent to do so. If awoman is not able to consent, and the guardian feds an abortion isin her best interests, the
guardian should seek court authorization to consent to an abortion. Even if sheis not fully competent, awoman's
expressed preference should carry great weight in deciding what isin her best interedts.

F. Making Residential Placementsfor Care, Treatment or Supervision

A person continues to have a condtitutiond right to freedom of movement even though he or she has been found in need
of guardianship. (See Section VII-B-3.) Implementing this right should include involving the person as much as possible
in deciding where to live, and protecting the person's right to live in the least redtrictive conditions under which needed
care, treetment and supervision can be provided. Because of the importance of this right, any placement to a community
resdentia facility that a person protests, and any long-term placement to amore restrictive facility such asanursing
home or indtitution, must be reviewed and ordered by a court to assure that it isreally necessary and that aless
restrictive placement is not possible. (If the person has sgned a hedth care power of attorney, this may give a hedth
care agent further authority to make placements to resdentid facilities and nursing homes without a court order. This
authority cannot be used if the person has a developmenta disability or mentd illness)
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The authority of aguardian to act without a court order has been spdlled out in the state's protective placement law. As
long as the person does not object, the guardian can consent to admission to afoster home or a community-based
resdentid facility (such asagroup home or hafway house) that has fewer than 16 beds. A guardian may only consent if
the placement isin the least restrictive environment, and must review the placement each year. A guardian may aso
consent to admission of the person to a nurang home if the person is admitted directly from a hospitd for arecovery
period of up to 3 months. (This cannot be done if the hospital admission was for psychiatric care.)

If aperson admitted to a community residence or for short-term nursing home care objects in any way, ether in words
or by other actions (for example, by trying to leave physicaly), the facility has an obligation to inform the county
protective services agency, which must investigate as soon as possible (within 72 hours at mogt.) If the protest
continues, the placement must either be ended or a protective placement order must be obtained from a court.

G. Admitting the Person for Psychiatric Hospital Care

Although there are state Satutes that allow a guardian to make short-term admissions to a psychiatric hospitd, the
Wisconsin Supreme Court has held that a guardian does not have authority on his or her own to authorize admission of
the person for inpatient psychiatric treatment in a hospital. The person can be voluntarily admitted only if both the
guardian and the person give consent.

The statutes provide that if a person refuses or is unable to consent but does not actively object to admission, he or she
can be admitted for up to seven days asa"voluntary” patient, if the physician certifies that the person has been informed
of the benefits and risks of treatment, of his or her right to request release, and of hisor her right to the least redtrictive
form of treetment gppropriate to his or her needs. A court must be notified, a guardian ad litem must be appointed, and
there must be a court hearing after 7 days.

In other Stuations, particularly where the person objects to the admission, a civil commitment must be ordered by a
court to require involuntary psychiatric treetment. (See Section V-H-5.) If thereis an emergency that involves a
substantia risk of physica harm to the person or other people, alaw enforcement officer may take the personto a
hospita, which can admit the person without consent for up to 72 hours. The person can be held pending a commitment
hearing a court finds probable cause that the person meets commitment standards.

H. Court-Ordered Services and Placement

1. The Protective Service Sysem

Chapter 55 of the Wisconsn Statutes establishes a protective service system designed to prevent abuse, neglect and
exploitation of people with long-term mentd disabilities, while at the same time trying to ensure that as far as possble
they keep the same rights as other people. The statute requires each county to designate an agency to plan the local
protective service system.

The protective service and protective placement laws are intended to protect people with developmentd disabilities,
chronic mentd illness, menta and physica disabilities caused by advanced age, and smilar disahilities if the disability
subgtantialy impairs the person's ability to meet their basic needs. Anyone who has a guardian based on afinding of
incompetence should be digible for protective services. Depending upon the individua, protective services or placement
can mean everything from some counsdling or arranging for help with homemaking to placement in aresdentid facility or
inditution againg the person's will.
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In an effort to prevent exploitation or abuse of old and disabled people while at the same time making sure that the
"protectors’ did not go overboard in their protective efforts, the law requires that the protection be provided in away
which placesthe least possiblerestrictions on personal liberty and exer cise of constitutional rights. Although
the system dlows for involuntary placement in resdentia settings, the Statute requires that the system encourage
independent living and avoid protective placement whenever possible. If a protective placement is ordered, it must be to
the least retrictive environment consstent with the person’s needs.

Under the law, services to the person in his or her home should be used to avoid protective placement whenever
possible. The law prefersthat protective services be provided at the request of theindividud or, at least with the
voluntary cooperation of that person. A guardian can authorize services for a person who cannot consent, provided that
the person does not resist the services.

Protective services can only be provided to a person againg his or her will in those Stuations where there first has been
acourt finding under the guardianship laws that a person is mentaly incompetent and secondly that there has been a
court finding that the person will incur a subgtantiad risk of physical harm or deterioration if the services are not provided.
A county protective service agency can provide involuntary service on an emergency basis, without specific court order,
when it gppears that the person entitled to the services or others will incur substantia risk of serious physica harm.
Emergency services may not be provided for more than 72 hours. For involuntary services after that point there must be
acourt finding of probable cause that the person meets standards for a protective service order.

The law requires a court finding of incompetence under the guardianship law before protective services or placement
can be ordered. If the court finds that the person is competent to make his or her own decisions, services cannot be
forced on the person, even though he or sheis choosing to lead alife that seems "strange” or different from the way
other people want him or her to live, and even though he or she might redlly benefit from the services. (If a competent
personisat risk of harm and needs treatment, he or she may be subject to a commitment. See V-H-5.)

If the court finds that the person is mentally incompetent to make those decisions and aso that some form of protective
sarvicesis needed, the next step isto evaluate what the person's needs for protection are and then order only those
sarvices which place the least possible restrictions on the person's freedom and lifestyle. An example of thiswould be
that of a moderately mentally retarded adult who has quite afew of the skills necessary to live in the community (eg.,
can meet his slf-care needs and get around the community safely) but sill lacks skillsin preparing a menu, cooking a
mesdl, and handling large amounts of money. Since a combination of protective services, such as home-delivered medls,
atemporary representative payee, counsding and training in money management and education in menu planning would
be away of meeting dl this person needs, the law should not authorize aresidentia placement which would take more
persond freedom away than is necessary.

2. Protective Placement

As discussed in Section V-F, aguardian can only consent to placement for a person where the placement isin afoster
home or group home, or is temporary, and where the person does not object. Except in Stuations governed by a health
care power of atorney, acourt order for guardianship and protective placement is required for long-term placement of
an incompetent person in an inditution or nursing home, even if the person does not make any objection. Court review
and continuing oversight is provided to ensure that placement of a person who cannot consent is meeting the person's
needs and is not more redtrictive than absolutely necessary.

A court can order protective placement only if it finds thet:
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The person has been found to be mentaly incompetent under the guardianship laws (often, the guardianship and
protective placement processes are combined);

The person has a disability which is permanent, or likely to be permanent;

Asareault of the disability, the person is so totaly incgpable of providing for his own care or custody asto create a
substantial risk of serious harm to the person or others. Serious harm may be proved by ether showing what the
person does or what the person fails to do; and

The person has a primary need for residentia care and custody, that is, the person's needs could not be met through
services done or through short-term trestment.

The person is entitled to notice of the hearing and to appointment of aguardian ad litem, who is an attorney who
interviews the person and informs the person of his or her rights, investigates his or her needs and circumstances, and
makes an independent report both as to what rights the person and guardian want to exercise, and aso asto the
guardian ad litem's own recommendations concerning procedura rights and appropriate placement. The guardian ad
litem should aways tak to the guardian of the person where one has been appointed, to find out the guardian's position
on the placement and to find out if the guardian recommends that the person have an independent evauation or an
independent attorney. The guardian ad litem's responsibility throughout the process is to make sure the person's rights
are respected and to advocate for the person's best interests. The guardian ad litem need not take direction either from
the person or from the guardian of the person concerning what will be in the person's best interests.

If the person asks for one, or contests the need for or nature of the proposed placement, he or she has aright to an
attorney to represent his or her point of view. This atorney is sometimes caled adver sary counsel. The county is
required to pay the attorney's fees of the adversary counsd if the person isindigent. The adversary counsdl is supposed
to represent the person and his or her legd rights, and, like the guardian ad litem, need not take direction from the
guardian if he or she fed s that the guardian's goals are contrary to the person's rights. However, in many cases
adversary counsd will listen to and follow guardian recommendations, particularly if the person and the guardian arein
agreement, or the person has limited ability to communicate.

After recalving a petition for protective placement, the court must order a compr ehensive evaluation of the person.
Usudly, the county protective service agency is responsible for carrying out or coordinating the evauation. The
evauation should cover al aspects of the person's support and treatment needs and service history, and should make a
recommendation for least redtrictive placement, if placement is recommended. The comprehensve evduation isan
important part of the process, and the guardian should identify the person preparing the report to ensure that he or sheis
aware of the person's needs, preferences and history. If the report is inaccurate or incomplete, the guardian can request
that the court order further evauation.

The person dso has aright to an independent evaluation asto any issue involved in a protective placement case,
including need for placement and what kind of placement and services should be ordered. The guardian ad litemis
respongble for finding out if the person or guardian wants an independent evauation, and for informing the court of any
request. If the person cannot afford to pay for an evaluation that is ordered by the court, the county protective service
agency must pay for it. If the guardian believes independent evaluation is needed, he or she can ask the guardian ad
litem to recommend it, or can write to the court directly. It is usudly a good ideafor the written request to identify by
name an evauator who knows the issues the guardian wants addressed, and to contact that person to make sure he or
sheiswilling to do the evauation has needed information.
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In practice, amgor weskness in protective placement hearingsis the lack of specific evaluation of the person's needs
and what type of program could meet those needs. For example, it is not uncommon to find a recommendation that says
that a person "needs’ a nursng home, with no explanation of what specific support services the person needs and why
those support services cannot be ddlivered in a community setting. A guardian often knows the person and his or her
history well, and can play an important role in assuring that evauations look at the individua needs of the person and
how those can be met in the least restrictive way.

Some hearings on protective placement are short, while others can be long and complicated. The person and guardian
must get notice of the hearing, and the person is supposed to be present if that is possible. The hearing can be held
where the person is placed if that is necessary. The person should not be excluded from the hearing just because being
there would be unpleasant or stressful. The guardian also has aright to be present and to participate as a party. Thereis
usudly an opportunity for the guardian to state his or her views, if the guardian requests. Often, the guardian will be able
to work closely with the guardian ad litem and/or the adversary counsdl to make sure evidence is presented. However,
the guardian has aright to an attorney of his or her own, and has aright to present evidence and ask questions of
witnesses.

If the judge decides after the hearing that protective placement is needed, he or she will order the respons ble county
protective service agency to make the placement. The judge can make specific orders about where the person may be
placed and what kind of services he or she must receive. The placement must be both cons stent with the person's needs
for support and treatment, and carry out the person's right to the least restrictive setting. (See Section V-C.)
Placements are not limited to nursing homes and indtitutions: they can be made to the person's own home or apartment,
to adult family homes, and to community-based resdentid facilitiesaswell. The judgeis not limited to specific
placements that aready exist: he can order the county to do planning and implementation to develop a needed
placement. For example, a court can order the county to develop a plan to support the person in a home setting, and
then to seek providers who are willing and able to provide the services.

A protective placement order may not be used to place a person to an acute psychiatric unit in ahospita. Such
placement must ether be voluntary (See Section V-G) or made through civil commitment procedures.

The county has primary responsbility for making sure that the placement continues to be appropriate to the person's
needs and isleast redtrictive. If atransfer of placement is proposed, the person and the guardian must receive notice.
If possible, the notice should bein advance. If the guardian, the individud, the individud's attorney or other interested
person objects to the change in placement, then there must be another court hearing to determine if there is probable
cause that the trandfer will be in the person's best interests.

3. Protective Placement Reviews

Whenever the individud, guardian, attorney, or county agency is of the opinion that the reasons for continuing the
protective services or placement no longer exists or that the person is entitled to aless restrictive or more appropriate
placement, they may file a petition with the court to get another hearing on this matter and to request that an attorney be
appointed to represent the person.

The county protective service agency must submit awritten review of the person's physica, menta and socid
condition at least every twelve months. (The Judge may order that they be conducted more frequently.) This should
provide current information on the same issues as are covered in the comprehensive evauation, including areview of
whether the person needs placement and whether the current placement is consistent with hisor her needs and isleast
regrictive. If the guardian has concerns about the placement, he or she should specificaly request input into the report.
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A 1985 Wisconsin Supreme Court decision held that the court making the placement must perform an active review of
the placement at least every year. Thisannud review is cdled the Watts r eview, after one of the women involved in the
origina case. Every year, the court must gppoint an attorney as guardian ad litem to meet with the person, review the
annua report of the protective service agency and inform the person that he or she has aright to request an attorney, an
independent evaluation and afull hearing on the appropriateness of his or her placement. The guardian ad litem can dso
request an independent evauation and can look at other records and information about the person. He or she must then
report to the court on whether protective placement is till needed, whether the current placement is the least redtrictive
congstent with the person's needs, and whether the individua or guardian is requesting a change in placement,
gppointment of an attorney, or afull hearing. The guardian ad litem must contact the guardian for his or her viewson dl
of theseissues, and thisis a good opportunity for the guardian to have input to the court and to suggest other sources of
information for the guardian ad litem.

The judge must review the report of the guardian ad litem and decide whether to order additiond evauation, whether to
gppoint an attorney for the person, and whether to hold afull hearing. A full hearing must be held whenever the person,
the guardian or the guardian ad litem requestsit, or whenever the guardian ad litem indicates that the placement isno
longer needed or is not the least redtrictive possible. Again, as discussed above, the guardian has aright to participate in
the hearing as a party.

4. How Do Funding Issues Affect Protective Placement?

For people who do not have enough income and resources to pay for placement themsdves, the county is responsible
for paying the codts of protective placement. There is no separate state funding for this, and counties must use other
human service funding or local tax dollars. The result has been a strong incentive for counties to place peoplein nursing
homes and other indtitutions funded by Medica Assstance, even where thisis more expensive and less gppropriate,
because this funding does not come out of the county's budget.

Prior to 1995, Wisconsin court's had held that courts and counties could not consider the source of funding in deciding
what placement was most appropriate and least restrictive. However, in December, 1995, anew law went into effect
which provides that rights to least restrictive and gppropriate services are limited to what the county can achieve with
avallable sate and federd funds and required matching funds. This dlows counties to argue that a more gppropriate
placement should not be ordered because implementing it would cost county dollars.

The new law does not apply to people who met the standards for protective placement before it went into effect. Where
it does gpply, it should be up to the county to show that there redly are no state and federd funds that could be used for
aneeded placement. It may not be congtitutiona to limit the court's power to ensure that a placement is not overly
redrictive, and thereis dso agood argument that unnecessary segregation violates the Americans with Disabilities Act.
Wherethisis an issue, the guardian should consult an attorney for more advice.

5. Commitment

Under the civil commitment laws, ajudge may involuntarily commit a person for treetment who is mentaly ill, drug
dependent, or developmentally disabled, who is a proper subject for treatment, and whose actions present a substantial
probability of physica harm to himsdlf or hersdf or others. Commitment is generdly used to provide psychiatric
treatment or evauation, either on an inpatient or outpatient bad's, to a person who is resisting trestment or is unable to
consent. The person dleged to need commitment has rights to an atorney, an independent evauation and afull due
process hearing. A mentally incompetent person should aso have a guardian ad litem to represent his or her interests.
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Checklist for Guardians of the Person

1

Annudly

File areport with the court and with the county protective service agency [880.38(3)) (Check with
county agency for reporting requirements.) The report must, a a minimum, include:

@
2

3

(4)
Q)

The location of the person.

The person's hedth condition - including mgor hedth events that occurred during the year such as
surgery, stirokes, changes in treatment, etc.

A datement of the least retrictive environment that the person could reasonably livein while
receiving appropriate services or supervison on an in patient or outpatient basis.

A gtatement as to whether the person is currently living in the least redtrictive environment.

A statement of dl services which the person appears to need but is not receiving. A description of
reasons why the person is not receiving services such as lack of money, denied admission, refuses
to participate.

. Review the resdentia placement (if any) regarding adequacy and redtrictiveness. Attend staffings for

resdentia and day services.

If thereis a protective placement, review the county protective services report and make
recommendations to the guardian ad litem and the court on whether an independent evaluation is
needed, an attorney should be appointed, or a hearing held to review the placement.

Monthly

K eep notes on persona visits with the disabled person:

(1) How isthe person's physica hedth?

(2) Does he/she seem happy?

(3) What specid things have happened since your last visit?

(4) Did hefshe have a chanceto let you know about any problems? Were there any?

. Keep afile of letters and notes of cals or meetings with others responsible for providing services.

Keep aligt of things that need to be done or questions that you want to ask:

(1) What isthe question, concern or suggestion?
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(2) Who do you need to writeto or talk with?
(3) What has been done by you or them since last month?

d. Regularly ask to seethe records that service providers keep about the person. This should provide a
summary of what is happening and how the person is doing. By making this routine, you should avoid
any problems when you have a particular reason or concern that you want to check on.

V1. GUARDIANSHIP OF THE ESTATE
A. What isthe Responsibility of a Guardian of the Estate?

Guardianship hasits origins in efforts by the government to look after an individua's land, money, and other property.
Usualy there were two reasons for gppointing a guardian. The first was to make sure that the person would not
mismanage or give avay dl of his property and wedth S0 that he or she would become dependent on the government
for support (and unable to pay taxes). The second reason was to alow the person's relatives to protect the land and
possessions. Since these relatives were likely to inherit whatever the person had when he/she died, the use of
guardianship was often used by them to protect their own sef interests as well asthe interests of the supposedly
incompetent person.

The emphasis on guardianship for the person's property (thisincludesland, red estate, and a so personal property
ranging from jewdry, furniture, cars, and stockholdings through clothing, books, pictures and cash) was carried over
into Wisconsn. Mogt of the states, including Wisconsin, have laws which talk more about the duties of guardians of the
edtate to take care of a person's property than about the duties of guardians of the person. While there are a number of
rules that have to be followed fairly carefully in managing the person's property, the basic guideline to remember isto
always be at least as car eful with all the property of the ward as a reasonably car eful person would beiif it
werehisor her own property.

Y ou may be persondly responsbleif you fail to take reasonable care in managing the person's property or finances, and
this results in some loss of property or afailure to get access to income or benefits to which the person was entitled. In
some Stuations where alot of property isinvolved, the judge may require you to post abond to ensure that the ward
will be able to recover from the bond or insurance company.

An example of the guardian's level of responsbility would be a Situation where the disabled person has some persond
belongings - for example, ateevison set, winter clothes, some mementos, books, and records - that need storage for a
period of sx months. The guardian should consider what a reasonable and careful person would do: find a place where
they would not be likely to be stolen or damaged. If some of the things were redly vauable the guardian may want to
make sure that there was some kind of insurance. If some or dl of the things in storage were accidentaly damaged, the
guardian would not be legdly responsible aslong as his or her choice of a place to store the property was found to be
reasonable.

This same guideine would be used in dedling with the person’s money. As aguardian, you are responsible for making
sure that whatever money that he or she hasis used wisdly and only for the person's own benefit. The primary
responsibility isto see to the ward's best interests, not to build up his or her estate. In other words, the ward should live
at the sandard of living he or she can reasonably afford, while still keeping a reasonable level of funds for future needs.
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The guardian does not have the responsbility to support the ward out of the guardian’s own money. However, the
guardian does have the responsbility of making sure that gpplications are made for dl local, state, and federd income
support programs (such as Unemployment Compensation or disability benefits, Socid Security, Supplementa Security
Income, Food Stamps, Medicare and Medica Assistance, and other supportive programs such as the Community
Options Program) that could assst in supporting the ward. If the ward does qudify for these programs, it isthe
guardian’s duty to make sure that these benefits are used wisely and that the ward does not do things which would

jeopardize digibility.

Example: Paulahas no income or hedth insurance, is unable to work in a substantia job because of her disability,
but is able to live on her own if she has the necessary money and supportive socid services. She would most likely
quality for the SSI program and aso for subsidized medical services through the Medica Assstance Program. It is
the guardian’s job to make sure that Paula rents or shares an gpartment that she can afford on her income while
having enough money Ieft over for necessary food, clothes, persond items and transportation during the month, and
that applications are made for needed benefits. If Paulaends up paying for some medica expenses because
gpplication for Medical Assstance was never made, a guardian might be held persondly responsible for the costs.

There might occasondly be conflicts between the guardian and the ward in Stuations where the guardian fed s that funds
must be kept for basic food and shelter, and possible future needs, while the ward would rather have new clothes or
more spending money. If the person redlly does not have extra funds, the guardian has aresponsbility to ensure thet the
rent is paid and the person has enough to eat. On the other hand, there is an added fedling of sdlf worth that often comes
with wearing new clothes and having some money to spend as a person wishes. The person should not be kept in
needless poverty while funds accumulate,

In some cases the person may have very little discretionary income because he or sheisliving in anurang home or other
resdentia setting and receives only a persona needs alowance. Even though the amount of money may seem like very
little to the guardian, this does not mean that the guardian should be any less careful in how the money gets spent. The
guardian must again place him or hersdf in the position of the ward and ask the question: "If | only had $65 this month,
wha would | most want to spend it on?' The guardian should find away to determine what the person needs or might
like so that the funds can be used for his or her benefit. This might mean smdl expenditures each month, or it might mean
saving the money for a big event or mgjor purchase.

In al cases, the guardian of the estate is required to keep good records of how much money or property was received
and how it was spent or disposed of. When first gppointed, the guardian will haveto prepare alist of dl theward's
property dong with an estimate of what each item is worth at the time the list is made (as opposed to whét the item cost
when it was bought). Thislist iscaled an inventory.

The guardian will aso have to keep track of how much money was received (with the date it was received) and how it
was spent. It would be a good idea to get a notebook to write dl thisin since there must be reports filed with the
probate court each year. Ask for separate receipts when buying things for the ward and keep these receipts (write on
the back of the receipt what it wasfor) so thet it iseasier to fill out the annua report.

One of the most commonly asked questions is. "Can aguardian pay him or hersdf out of the ward's money?' The

answer depends on what the money isbeing paid for. Naturaly the guardian is never authorized to spend the ward's

money where the person is getting no red benefit. The guardian who wants to use the ward's money to buy a new coat

or fishing pole for the guardian better look somewhere ese for the money. A more difficult decison would be whether

the guardian can charge the ward room and board or whether the guardian can charge the ward for the costs of driving
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the disabled person from place to place. If the guardian is the ward's representative payee under certain government
benefits, he or she might want to talk with someone at the locad Socia Security office about this.

In generd, the guidedines should be whether you would (or have) made other adult sons or daughters, friends, or
relaives pay for these kinds of services or whether these services are out of the ordinary. For example, if the guardian
takes the disabled person out for a Sunday drive dong with the rest of the family, it would be unfar to charge the
expenses to the ward. But if the guardian had to drive anumber of miles out of the way each day to trangport the ward
to and from athergpist or a day program, then thisis probably afair charge. (A record detailing the mileage and the
expenses should be kept.) But again, ask yoursdf whether you would have expected a non-disabled friend or relaive to
pay in Imilar circumstances and be prepared to justify your chargesto the court.

A guardian can use the person's property to pay for reasonable expenses for keeping track of the ward's property (for
example the cost of using an attorney to help fill out annua forms) and for managing the property-stockbroker, investor,
or red estate manager.

The word fairnessis what isredly important here. Most questions can be answered if the guardian places him or hersdlf
in the shoes of the ward and asks whether it would be fair to be charged for this or that. Since the guardian isaso the
protector of the ward, the guardian should be especidly careful to avoid Situations where the answer to this question is

“iffy."

Perhaps more common Stuation for many guardiansis the case where the ward' s income does not seem to be enough
to adequately take care of al the ward' s needs. Even after the guardian gpplies and gets digibility for al the possble
programs for the ward, there till may not seem to be enough. At this point the guardian must again redize that just
because he or she was gppointed guardian does not mean that there is alegal responsibility for contributing to the

ward’ s support.

While knowing that they have no legd duty to do so, some guardians decide to help out their ward on either a specid or
regular basis. When doing o it isimportant for the guardian to be clear asto whether the assstanceis a gift or aloan. A
gift is something that you do not expect to be paid back for. A loan is when you let someone else have the use of money
or something else with the understanding thet it will be returned to you a some point.

Because the guardian should always be careful to avoid dl stuations where it might look to others that he or sheistrying
to take advantage of the unsuspecting ward, loans with any interest charges should never be made between the guardian
and the ward. This does not mean that a guardian cannot plan to pay him or hersdlf back after lending the ward money
to replace alogt or badly torn coat in the middle of winter. It just means that the guardian should avoid even the

appearance of making any money off the dedl.

Like a guardian of the person, aguardian of the estate should recognize that the person can only learn to manage his or
her own affairs by participating in decisions, making choices on hisor her own, and taking somerisks. A guardian of the
edtate can and should involve the ward in managing some or dl of his or her finances, by talking to him or her about
decisons and by dlowing him or her to make his or her own choices, eg., by giving the person aweekly or monthly
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alowance for expenses, or by setting up adua checking account that allows him or her to write checks with the
guardian’s gpprovd.

A guardian may not make gifts of the ward's property except in very narrow circumstances. Generaly, the guardian may
not make gifts because it is the guardian's responsbility to "preserve and protect” the estate. Giving away the property
does not "preserve or protect” the estate. Thisis true even where the ward had previoudy, when competent, made gifts
of some of hisor her property, such as checks to certain charities or family members.

The law does, however, permit aguardian to use the ward's funds to pay for the " suitable education, maintenance and
support of the ward and of the ward'sfamily" but only for family memberswho arelegally dependent upon the
ward for support. This means that a guardian can use some of the ward's money to pay for some household expenses
of the ward's spouse or minor children, but not for an elderly ward's adult children.

A second exception is that a guardian of amarried ward (whether the guardian is the ward's pouse or not) may filea
petition with the court seeking permission to use some of the ward's funds to pay for items or expenses that will benefit
the ward's spouse or members of the ward'simmediate family. Note that thisis only for married wards and only after
firg receiving court permisson.

B. Legal Requirements of a Guardian of the Estate

The following listing provides the four categories of laws governing Guardians of the Edtate: (1) What Guardians of the
Estate mug do with the ward's property; (2) what Guardians of the Estate may do with the ward's property without
approva of the court; (3) what the Guardian of the Estate may do with the property of the ward only with gpedific
approval of the court; and (4) what a Guardian of the Estate may not do.

1. What a Guardian of the Esate MUST DO

File the inventory of assets within six months of gppointment. The inventory must be verified by the court.
Possess the ward's property and exercise rights over it. (Title, however, remains with the ward.)

Protect and preserve the ward's property.

Cary out hisor her fiduciary responghility to exercise good business judgment and common sense. In handling the
ward's assets, the guardian must use the same degree of judgment and care that persons of ordinary prudence,
discretion and intelligence would use in handling their own assets under Smilar circumstances. Because of the duty to
protect and preserve the property, a guardian may not make gifts of the ward's property, even where the ward
previoudy had ahistory of doing s0. Smilarly, the guardian may not spend assets on items that are not soldy for the
benefit of the ward. For example, where the guardian and ward lived together in the guardian's home, and the
guardian's roof needed repairs, the guardian may not use the ward's assets to repair the roof. (A guardian could,
however, with the court's permission, charge the ward ar easonable rent for living there))

File annual accounts each year by April 15 for the preceding year. (This does not gpply to corporate guardians.)
The guardian must account for dl funds received and spent, and is at risk of being removed by the court for faling to
file these accounts.

2. What a Guardian of the Estate MAY DO WITHOUT APPROVAL OF THE COURT
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Demand, suefor, collect and receive al debts and claims for damages due the ward.

Retain the ward's persond or rea property possessed by the ward at time of appointment or later received by the
ward by gift or inheritance without regard to Chapter 881 of Wisconsin Statutes (Trust Fund Investments), and use
judgment and care as a person with prudence, discretion and intelligence, without speculating.

S, invest and reinvest the proceeds of the sdle of any trust fund investments according to the law in Chapter 881
of Wisconsin Statutes.

Settle dl the accounts of the ward.

Use the persona property or income of the ward for the suitable education, maintenance, and support of the ward
and family members. (NOTE: Thisincludes spouse and dependent family members only.)

Use the persond property or income for the care and protection of red estate (or real property) owned by the
ward.

Collect the ward's income, such as Socia Security, pension, dividends and interest.

Pay the ward's bills and contest or compromise clams.

Take care of the ward's home or other real estate and put thingsin storage.

Hire professionds (for example, attorney, CPA, appraiser, tc.)

Sign the ward's tax returns.

Petition for placement of the ward's assets into his or her revocable living trust.

Apply for public benefits, e.g., SSI or Medicd Assstance. NOTE: In anticipation of such application, the guardian
may purchase irrevocable burid trust, paid-up life insurance and other exempt assets for the ward. Thereis,
however, no authority for the guardian to divest the ward's assets.

3. Wheat a Guardian of the Estate MAY DO ONLY WITH SPECIFIC PRIOR APPROVAL OF THE COURT

Continue the business of the ward. The court must decide that continuing the business is advantageous to the ward
and then set terms and conditions of how the business would be continued.

Invest proceeds of the sale of any property or funds subject to the guardianship in other real or persond property.
Any such investment must be determined by the court to be "in the best interests of the ward.”

Keep any red or persona property of the ward possessed by the ward at the time of appointment or received by
gift or inheritance when prudent business practice would suggest that the property be sold and the proceeds
invested. (EXAMPLE: A guardian should ask for court approva to hold on to an antique family heirloom to avoid
aclam of mismanagement of the estate)

S, mortgage, lease, or exchange any property of the estate, and then only for:

- Paying the just debts of the ward; OR
34



- Providing for the care, maintenance and education of the ward or the ward's dependents, OR
- Investing the proceeds, OR

- Any other purpose the court determines to be in the ward's best interests. NOTE: Very specific, detailed
procedures must be followed and the advice of a lawyer isrecommended.

4. What a Guardian of the Estate MAY NOT DO

Loan any of the guardianship fundsto him or hersdf.
Use any of the guardianship funds or property for his or her persona needs.

Give away or donate any of the ward's funds or property, even where there has been a pattern of such gifts, or to
assig the ward in qudifying for Medica Assstance.

Purchase any of the property of the ward unless:
- thesdeisapublic sde, such asan auction; AND
- the court specificdly authorized the sde; AND

- the guardian making the purchase is a spouse, parent, child, brother, or sister of the ward, or is a co-tenant with
the ward in the property.

NOTE: A Guardian of the Estate has no authority over persona and health care-reated decisons for the ward, such as
consenting to health care or deciding where the person should live. Generaly, a guardian of the estate should not use his
or her power over the person's funds to control persona decisions. For example, a guardian of the estate can refuse to
sgn the lease for an gpartment that the person cannot afford. On the other hand, the guardian of the estate should not
refuse to Sign alease asaway of controlling where the person chooses to live, or refuse to release persona needs funds
as away to force the person to accept treatment.

VIlI. PRESERVING AND PROTECTING THE PERSON'SRIGHTS
A. Introduction

A god of Wisconsin's protective service and guardianship satutesis to allow the person, as much as possible, the same
rights as other people have. In addition, people in service settings, such as menta health trestment or nursing homes,
have specid rightsin relation to service providers. It isimportant for a guardian to understand the person'srights and to
look a them from at least three points of view:

Whét rights are the person il able to exercise safely and effectively for him or hersdf? There isno reason for a
guardian to take over these rights, and they should be reserved for the person through alimited guardianship. (See
Section [11) Arethere other areas where a guardian is needed to prevent harm or protect aright, but the person can
be involved in the decison, to give him or her as much autonomy as possble, and to help him or her learn to
exercise theright?

35



What rights create limits on the guardians powers to direct the person'slife?
What rightsis the guardian responsible for protecting and promoting as part of the duties of a guardian?
B. Constitutional Rights

1. Baancing Condtitutional Rights with the Guardian's Responsibility to Protect the Person's Best Interests
A person who is under guardianship does not lose his or her congtitutional rights. Congtitutiond rights protect individuas
in our society from undue interference by the government. Among these protected rights are: the right to life; the right to
persond liberty; the right to freedom of speech and religion; the right to associate with persons of one's own choosing;
the right to due process of law; the right not to be subjected to crud and unusuad punishment; and the right to have
access to the government and the courts.

Because aguardian gets his or her powers from state statutes and the order of the court, he or sheis consdered to be
acting for the state when making decisons that limit the person's condtitutiond rights. Put another way, the guardian has
no more power to interfere with these rights than the state has under the condtitution.

The ordinary rule is that the state must show a compelling need for interfering with congtitutional rights. This same
test can be useful for guardians: if aguardian's exercise of his or her powers will interfere with the person's congtitutiona
rights, is there some compelling reason, such as physica safety or protection from abuse and neglect, that judtify the
interference? For example, a guardian probably has the authority to prevent the ward from having contact with someone
where there is good reason to believe that the other person would physicaly abuse or financidly exploit the person. On
the other hand, it is probably an abuse of the guardian’s powers to prevent the ward from seeing certain friends because
the guardian does not like them or because it isinconvenient.

The guardian’s power probably varies with the ability of the person to make his or her own decisons and express his or
her preferences. The more clearly the person is able to Sate a preference in a protected area, the more this preference
should be respected. For example, aguardian may be able to take a person to the church of the guardian’s choice if the
person agrees or states no opinion. On the other hand, a guardian should not use his or her powers to pressure a person
to attend a particular church if the person protests because he or she clearly prefers a different reigion or no reigion at
al.

Because mutua respect and a cooperative relationship are more likely to help the person learn responsibility than
overuse of power, the guardian should carefully weigh the person’s abilities and preferences and the levd of danger to
the person’ s interests before using his or her lega authority to control the person’s life. Where aguardian is considering
acting to redtrict the person's basic rights as a citizen, the guardian should consider severd factors:

What levd of risk istypicd in our society in order for people to have typicd life experiences? Is the person losing
out on having anormd life when he or sheis not in sgnificantly more risk than the rest of us? We al make mistakes
- and hopefully learn from them. People under guardianship should have this same "dignity of risk,” if it can be done
without exposing them to a substantia risk of serious harm.

Are there ways to protect the person other than completely taking aright away? For example, if there are concerns
about a particular vigtor, can visits be monitored rather than prohibited?

Can the person learn to exercise the right by being given controlled opportunities to make his or her own decisons?

As dated earlier, the guardian's role in having custody over the person isto care for the needs and rights which the
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person is incapable of taking care of on higher own. Taking power over areas where the person does not need help can
be as harmful as not providing support where it is needed.
2. TheRighttoLife

A person’sright to live isin no way lessened because of amentd or physica disability or because they are award
under aguardianship. To some people, thislast sentence may seem too obvious to need to be said, but historicd review
of society’ s trestment of disabled people indicates numerous instances where a decision was made to not provide
disabled people with available medical trestment and, therefore, that person was alowed to suffer, deteriorate, or die.
The guardian has a duty to make sure that the ward’s medical needs are provided for just as they would be for people
without disabilities. (See Section V-E-6)

3. TheRight to Freedom of Movement and Choice of Resdence

Respongbility for the person's care and custody carries with it responsibility to ensure that the person does not place
him or hersdf in unsafe Stuations, for example by going out in traffic if the person does not understand the risk, or going
out in bad westher without adequate clothing. On the other hand, the law is not a dl clear asto the level of physicd
force that aguardian is authorized to use. For example, the courts have held that a guardian may not authorize physica
force to make the person accept psychotropic medication. This may also apply to use of force to make the person go to
atreatment or other service setting. In practice, without clearer guidance from the law, guardians must try to use
common sense. If there is a congstent use of physica force needed, or if the person is confined through use of restraints
or locked doors, there will usudly be aneed for some kind of court order for protective services or commitment.

As discussed in Section V-F, the guardian does not have the authority to require the person to live in aresidentia
placement againgt the ward' s will, or to place the person for long-term nursing home or ingtitutional care.

If the person is cgpable of choosing his or her own residence, with or without advice from others, it may be useful to
specificaly reserve this right through limited guardianship, so thet it is clear that thisis not aresponsbility of the guardian.

4. TheRight to Freedom of Speech and Rdigion

In gpplying the Congtitution, courts have been very drict about protecting the right of al individuas to express
themsdlves and choose their own religion - or choose not to practice any religion. It is difficult to imagine a Situation
where the court would, because of a person's mentd disability, authorize anyone to restrict the person'sright to express
themsdlves.

Courts have agreed that some individuas will have a more difficult time reaching their audience because ther right to
liberty has been redtricted after following due process. Y et, even in Situations where a person is involuntarily confined to
aresdentid facility, the courts have been careful to make sure that the rights of such persons to receive visitors and mall
and to write letters or telephone othersis respected. For example, it may be acceptable to limit the number or timing of
telephone cdls, so long as the person's badic right to communicate with othersis not denied. The law is particularly
protective of the right to communicate with the courts, government officias, and attorneys. See Sections VII-Fand G
for rights of individudsin Wisconain resdentia and trestment settings.

5. TheRight to Associate with People of the Person’s Own Choosing

There are a least two partsto the right to associate with other people: 1) the right to have friends and to develop
relationships with people who are meaningful to you; and 2) the right to elect not to associate with persons who you do
not like or who would likely harm you or take advantage of you.
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A mentdly disabled person might have communication or other problems which will make it more difficult to establish
and maintain friendships. While the guardian does not have an obligation to make sure that the person has friends, it is
certainly within the scope of the guardian's role to assst the person in developing friends, to put the person in Situations
where friendships can occur naturaly, such as work or recreationd activities, or even to encourage the ward to spend
time with certain people.

Choice of friends and associatesis a frequent cause of friction between guardians and wards. Sometimes, the person
will bein red danger from a person who abuses the person physicaly or sexualy, or uses pressure or fraud to take
money or property the person requires to live on. However, in other cases the guardian may be expressing his or her
own likes or didikes, or trying to eiminate even normal risks because then the guardian will not have to worry about
those risks.

If the person is able to choose his or her own friends, perhaps with some advice from others, it may help to avoid
conflict to reserve thisright through alimited guardianship. By not taking on this power to begin with, the guardian can
avoid feding responsible for risks the person may encounter.

6. TheRight to Privacy; Reproductive and Sexuad Rights

Condtitutiond rights to liberty and privacy have been held to include rights to control one's own body, such astheright
to control reproduction and the right to private sexua activity between consenting adults. The role of guardiansin issues
of medical and other trestment, birth control, Sterilization and abortion is discussed in Section V-E-7.

The issue of whether the person can consent to sexual contact is very important. Sexual contact with a person whoiis
unableto consent isa criminal sexual assault, and the guardian clearly has aright and duty to prevent such sexud
contact from occurring. A person isincgpable of consent under the law if he or she hasamentd disability that makes
him or her incapable of appraisng his or her conduct. If the person is not able to consent, the guardian does not have
the authority to give consent to sexua contact on the person's behdf.

While Wisconsin law does not set out a clear test, tests which courts have gpplied to determine ability to appraise
conduct include:

Does the person understand that certain behavior is sexua?
Does the person understand that he or she has aright to say no to unwanted sexual contact?
Is the person aware of the consequences of sexua contact?

The fact that aperson is under guardianship does not answer the question of whether he or she can consent to sexua
contact. The standard for guardianship (incapable of care for sdf due to mental incapacity) is different from the lega test
for consent to sexud contact, and in practice there are many people under guardianship experiencing consensud, and
positive, sexud relationships. Idedly, the right to consent for people able to do so should be preserved when the
guardianship is established through a limited guardianship. Where thisis not done, ingppropriate restriction of rights and
ongoing conflict are likely to result. Where the guardian has doubts or concerns about the person's ability to consent, the
guardian should explore the availahility of counsdling for the person in the areas of socidization, persond reationships,
and responghilitiesin dating and family planning.

There areredl risks of sexud abuse, unwanted pregnancy and sexudly transmitted diseases. While the "easy solution” to
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many of the fearsthat rise out of friendships that may become sexua may be to totaly prevent potentid partners from
ever being together, or from ever having privacy, this "easy solution” sacrifices the rights of the mentally disabled person
to normd friendships and to sexud expression for the peace of mind of others. The best gpproach will depend on the
differing needs and abilities of each individua but should be as close to the norma range of opportunitiesin our society
aspossible. A guardian should never assume that the person’s need for sexud expression is different or lessimportant
than that of other people. It is dso important to remember that people have arange of ways of expressing ther
sexudity; sexud expression does not always have to mean sexua contact.

7. TheRight to Due Process of Law

"Due process of law" is a phrase referring to the various rights which a person has when faced with the loss of life,
liberty, or property. What those rights actualy are depends on the particular Stuation. Courts have generd rules that the
more liberty or property that is being threatened to be taken away, the more due process rights the person should have.
Among the different due processrights are: 1) the right to be notified that someone is planning to restrict your liberty or
take away your property; 2) the right to challenge the intended actions of others; 3) the right to a hearing; 4) the right to
be present a dl hearings; 5) the right to ask questions of those witnesses who oppose your request; 6 ) the right to
present your own evidence including your own testimony and the testimony of witnesses who support you; 7) the right
to have another person assst you in presenting your case; 8) the right to a prompt decision - usudly in writing; and 9)
the right to appeal the decision. These due process rights of persons are not lessened smply because aperson is
declared mentaly incompetent. Instead, it is the guardian's responsbility to take the steps necessary to see that these
rights are enforced on the disabled person's behdf. For example, if a disabled person is being cut off from Medica
Assigtance or other benefits, that person till has aright to be notified and to chalenge the actions of others. It isjust that
the guardian instead of the ward receives the notice and sSigns the papers necessary to gpped that decision.

8. TheRight to Have Access to Government and the Courts

Even though a person is under guardianship, he or she retains the right to communicate with government officials about
his or her trestment and to seek legal advice or court review concerning the need for guardianship, the guardian's
actions, or any orders for protective placement or services. For most other types of legd actions, the guardian must
begin the lawsuit on the ward' s behaf instead of the ward beginning the suit on his or her own.

9. TheRight to Vote

Under Wisconsin law, a person who asks to vote may not be denied the right to do so on the grounds of mental
incompetence unless the person is under full guardianship of the person or a court has separately found that the person
cannot understand the purpose of the eective process. Unless the judge limits a guardianship of the person to dlow the
person to keep his or her right to vote, the person's vote is lost rather than passed on to the guardian. (The guardian
does not get an extravote.) In generd, people should be dlowed the dignity of participating in the processif they
understand the purpose of voting, or if they can come to understand it with some training.

C. Other Civil Rights

1. TheRight to Marry

Marriage is different things to different people, but, in addition to love and the capacity to be responsible, the law views

marriage as a contract where two people each promise to do certain thingsin return for the other person also promising

to do certain things. The right to marry can be taken away if the judge finds that, because of the person’s menta

incompetency, the person cannot understand what marriage is about or what he or sheis agreeing to do. If theright to
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marry istaken away a the guardianship hearing, it is not transferred to the guardian. This means that the guardian
cannot agree to marriage on behdf of the ward. If the guardian a some point believes that the ward is cgpable of
marriage, the guardian should notify the probate court and ask that this right be restored. If the person wants to marry
but lacks the ability to consent, training and counseling may help the person to gain the needed understanding.

2. TheRight to Obtain Driver's Licenses and Other Licenses

The guardianship laws specificaly dlow the court to dlow the person the right to obtain licenses. Thisimplies thet full
guardianship of the person will deprive the person of the right to hold licenses. A court is often not the best place to
determine whether a person should or should not hold a state license. Retaining the person's right to obtain alicense
does not automaticaly mean that he or she will get one: the person still must meet licensing qudifications of the agency
issuing the license. There are probably some people who obvioudy are not competent to hold adriver's license or
certain occupationa or professond licenses. For many other people, however, it makes more sense to leave the
guestion to the driver's or other licenaing process that is designed to determine individua competence to hold a license.
The guardian should take steps to notify the motor vehicle divison or other appropriate agency if the ward, who aready
holds alicense at the time of the guardianship hearing, islater found incompetent and the court has not found that he or
she may 4ill hold alicense,

3. TheRight to Tedify in Any Judicid or Administrative Proceeding

Being under guardianship does not restrict the person from being awitness, and the person should be alowed to testify
if he or she can communicate relevant evidence. It is then up to the judge or jury to decide how far to rely on the
person's testimony.

D. Property Rights

1. TheRight to Hold or Convey Property

If the judge decides that the person is mentally incompetent to hold or convey property, this does not mean the ward
cannot own property but rather that the guardian of the estate rather than the ward has the respongbility for managing
the property and deciding when to buy or sell property on behaf of the ward. Thisis done so the person does not let
the property go unrepaired or the rents uncollected and so that the person does not buy or sdll at unfairly high or low
prices. The guardian of the estate manages the property, buit title to the property remainsin the ward's name and al of
the income from the property isfor the benefit of the ward. If the guardian decides that the best interests of the ward
would be served by sdling the property, the guardian must first get court gpprova of the sde and then use dl of the
income received from the sde only for the benefit of the ward. The annua report of the guardian of the edtate to the
court is one of the ways that thisis monitored.

2. TheRight to Contract

While many of usthink of contracts as pieces of paper that are sgned when having mgor remodeling done or acar
bought or aloan taken out, contracts that are agreed to ordly are much more common. Whenever one person agrees to
give up something (usualy money but it can aso be other belongings, property or time) and another person agrees to
provide something (goods, services, property, etc.) in return, that is a contract. Generdly, we do not redize how many
contracts we agree to until something goes wrong or someone does not do what they are supposed to do. Most of the
time the amount of money involved is not enough to make it worth the time and effort to have awritten contract, but that
does not mean something that two people agree to ordly is not a contract. The law alows people to contract with
others and recognizes that sometimes one Sde or the other will be taken advantage of because the other Sde ether has
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more information or drives a harder bargain. Although the law generdly does not get involved with this unfairness; it
does get involved when it finds, in a guardianship hearing, that one person’s menta incompetence puts him or her a a
congtant unfair disadvantage and that he or she should be protected from possible exploitation.

Taking away the person’sright to contract has three parts. Thefirgt part is that the ward can no longer have the right to
ingg that the other person or company contract with him or her. This means that dthough a hotel, store, bank or other
company normaly is prohibited from discriminating againg a person because of a disability, they can refuseto rent a
room, sdll goods, or give aloan if they know that the person is unable to pay (does not have the money) or does not
have the authority to control their funds so that they cannot pay for it. By redtricting a person’s right to contract, ajudge
is ordering that a person is not authorized to enter into agreements and, therefore, has no “right” to indst that others
contract with him or her.

The second part of taking away the person’ s right to contract means that even if another person or company does
contract with the ward, the contract is presumed to be invaid because the ward does not have the ability to understand
what he or she was agreeing to. That means that if a person whose right to contract has been removed signs a contract
and the other person or company wants to make the incompetent person keep his or her end of the dedl, that other
person or company will have to firgt prove that the person was mentally competent even though a court has previoudy
found that the person was not mentaly competent.

The right to contract is not totally removed, but isingtead transferred to the guardian to act on behaf of the ward. This
means that the ward’s money can il be used but the guardian signs contracts on behaf of the ward instead of the
ward. For example, imagine a Stuation where the ward who has had his right to contract restricted, wished to rent an
gpartment. The landlord may refuse to rent the gpartment or to alow the person to Sign a lease because he knows the
mentally incompetent person has no authority to sign the lease. If the landlord, however, is not aware that the right to
contract has been limited by the court, the landlord may decide to rent the gpartment and alow the personto Sign a
lease. If the guardian later finds out that the gpartment has been rented or alease has been signed, the guardian has the
respongbility of notifying the landlord as soon as possible of the fact that the ward' sright to contract has been limited. If
the guardian decides to get the ward out of the rental agreement or lease and natifies the landlord of this, the landlord
must give back the unused money and tear up the lease. The guardian may, however, decide that the gpartment is okay
and the rent is the right amount. In that case, a new contract or lease should be made up with the guardian Sgning on
behalf of the ward. Whenever the guardian Sgns something on behalf of the ward, the guardian should either Sgn hisor
her own name "Gary Guardian, guardian for Wanda Ward," or Sgn it as "Wanda Ward, by her guardian, Gary
Guardian." Thiswill help to make it clear that the guardian is signing something on his or her ward' s behdf rather than
for the guardian's own persond use. The guardian should also make it clear - in writing - that only the ward' s estate will
be liable for the contract.

E. General Human Rights - Respect and Dignity

When we use the word “rights’ we do not just mean congtitutiond rights or rights found in laws. We aso mean the
general human rights which are not found written in books but are, in redlity, the respect which we trest each other with
each day. When an employer or supervisor unnecessarily yels and humiliates an employeein front of alot of other
people and someone says “ he has not right to yell that way” we are not talking about alaw that makesit acrimeto ydl,
but rather we are talking about the expectation of being trested with dignity and respect.

It will not come as a surprise to many guardians that people with menta disabilities are frequently denied their human
“right” to be trested with repect and dignity. It will most likely be an ongoing task of the guardian to monitor the way
the ward is treated by others and to intervene on behdf of the ward when the guardian observes the ward being treated
in adehumanizing way. This does not mean that the guardian is expected to be overprotective or start up a crusade each
time the ward experiences one of the disappointments of life which each of us are exposed to. It does mean, however,
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that the guardian should attempt to be aware of patterns of behavior by others which indicate the need for some type of
informa discussions or informa or forma education to correct that behavior.

F. Rightsin Nursing Homes and Residential Facilities
People who live in nurang homes, intermediate care facilities, and community-based resdentid facilities are protected
by agtatutory bill of rights. These rights are found in the Wisconsin Statutes a Section 50.09(1). In addition, there are
rulesthat give further detail on these rightsin the following chapters of the Wisconsn Adminidrative Code: HFS 132
(nursing homes); HFS 134 (facilities for the developmentally disabled); and HFS 83 (community-based residentia
facilities). Copies of the statutes and rules are available in most public libraries. Protected rights include rights to:

1 Have private and unrestricted communications, mail, telephone, and persond vists;

2. Present grievancesto operators and public officids;

3. Manage persond finances and/or delegate this responsibility;

4, Be notified of per diem rates, other charges and services,

5. Courtesy, respect and dignified treetment by al gaff;

6. Physcd and emotiond privacy in trestment and living arrangements including privacy in vigts and in medica
examinations, discussons and records,

7. Not be required to perform non-thergpeutic work for the facility;

8. Choice of participation in socid, rdigious and community activities - unless medicaly contraindicated,

0. Retain and use persona clothing and property (within space limits);

10. Be trandferred or discharged, and to be given advanced notice of planned transfer, discharge or dternatives.

If dischargeisinvoluntary, it must be based on falure to pay or ingbility of the facility to meet the person's
needs, and it is subject to an appeal process;

11. Be free from mentd or physica abuse and unauthorized physica or chemicd redtraints;

12. Receive adequate and gppropriate care within the capacity of the facility;

13.  Choose the provider of hedlth care or pharmaci<t;

14. Be fully informed of and participate in planning treetment and care.
A complete copy of the rights and the facility’ s grievance procedure should be provided to the person and the guardian
at the time of admission. If aperson isunder full guardianship of the person, the power to protect these rights passes to
the guardian. The guardian should read these carefully, since he/she is reponsible for exercisng and advocating for
those rights on behdf of hisher ward.

If aguardian believes the person’srights are being violated, he or she can use the facility’ s grievance procedure, or he
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or she can complain to the Board on Aging and Long Term Care, a Sate agency which investigates and mediates
complaints, or to the regiond office of the Bureau of Quaity Assurance at the Department of Hedlth and Family
Services, which isthe agency respongble for enforcing state and federa rulesin nursing homes. See Appendix for
atrocious and telephone numbers.

G. Bill of Rightsfor People Receiving I nstitutional or Community Services for Mental IlIness,
Developmental Disabilities, Alcoholism or Drug Abuse

When a person receives acoholism, drug abuse, menta health, or developmenta disabilities servicesin the person’s
home community or from a private or date facility, whether inpatient or outpatient, he or she has certain rights under
Wisconsin Statutes (section 51.61) and Wisconsin Administrative Code (chapter HFS 94). These rights also apply to
any person who is protectively placed, including people with infirmities of aging. Covered settings include community
services under contract with county community program departments, such as residentia service providers and
vocationd agencies, and to other providers, such as outpatient clinics. One exclusion isthat it does not apply to hospita
emergency rooms.

Because these rights are specific to trestment for mental disabilities and are available in awide range of settings, it is
important for the guardian to try to become familiar with them. If the person is placed under full guardianship of the
person, the guardian has the power and responsbility to exercise the rights on the person's behaf, except where consent
of the person is specificaly required.

Rights under sec. 51.61 are now enforceable through a grievance procedure which each provider and county is required
to adopt. A grievance should firgt be investigated by the agency you are complaining againgt, and you have aright to a
prompt and written response. Grievances can be appedled for review by the county and then by the state, so that there
isareview independent of the agency. Y ou can dso bring alawsuit on the person's behdf to stop violations of rights
and to recover actud and exemplary damages for any harm from rights violations. If you are successful, the agency
involved may aso be required to pay your attorney fees.

Rights protected by sec. 51.61 include the following:
1. Treatment rights. The person hastheright...
To adequate and appropriate treatment, rehabilitation and educationd services. This should include the right to

learn badc living skills, as well as more forma trestment. Thisright may now be limited in county-funded
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services due to funding considerations. (See Section V-H-4)

To have the least redtrictive treetment condition needed to carry out the purpose of his or her commitment or
admission. (See Section V-C) Thisright dso may not be limited in county-funded services due to funding
considerations. (See Section V-H-4)

To be informed about treatment and care and participate in planning trestment and care.

Tolivein apleasant physica place, and to have people treat him or her with respect.

To be free of excessive or ingppropriate medication and to refuse to take any psychoactive medications or
participate in treatment, except under certain circumstances. (See Section V-E-5)

To refuse psychosurgery or other drastic treatment. (See Section V-E-5)
To refuse to take part in experimental research. (See Section V-E-4)

To be free from physica restraint and isolation, except as part of trestment or in an emergency. Redtraint and
isolation should never be used for convenience of saff or as a subgtitute for active programming.

To have hisor her conversations with staff, and dl medical and care records kept confidentia, and to have
access to treatment records. (Confidentiality and access to treatment records are covered by sec. 51.30 of the
Statutes.)
2. Personal Rights. The person hasthe right...
To choose and wear his or her own clothes and persond articles.
To have his or her own private storage space.
To have privacy in dressing, toileting, and bathing.
To send and recelve sedled mail (within certain security precautions).
To make reasonable use of the telephone.
To seevidtors each day.
[NOTE: The above Sx rights may be restricted because of the person’s treatment or security needs. The person
is entitled to notice and an informa hearing, and may complain about restrictions through the grievance

procedure.]
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To refuse to be filmed or taped.
To take part in rdigious worship.

To use his or her money as he or she chooses.

3. Grievancesand legal remedies. The person hastheright...

To present grievances and to communicate with public officias without justifiable fear of reprisa.

To petition acourt for review of any civil commitment order or protective placement.

To bring an action for damages [8851.61(7)] against persons violating his or her rights or confidentidity.
To be considered legally competent unless ajudge has found him or her to be incompetent.

To betold about his or her rights, informed of any legd reasons there may be for denying any of thoserights,
and be entitled to a hearing before certain rights are taken away.

4. Other Rights. The persons hastheright...

VIII.

To be treated with respect and recognition of dignity by employees and other professonds and service
providers.

To be informed about how much he or she may have to pay for the cost of care and trestment.

To receive wages for work, except in matters of personal care (e.g., making the bed, keeping his or her areg,
room and clothes in order), and to refuse to work for the benefit of the facility whether or not he or sheis paid.

To remain slent during any probable cause precommitment interview with aclinica psychologist or psychiatrist
(because such interviews are not confidentid).

COMMUNITY SERVICESFOR PEOPLE WITH MENTAL ILLNESS, DEVELOPMENTAL
DISABILITIESOR ALCOHOL OR DRUG ABUSE PROBLEMS

A. What are Community Services?

Community services are services that help people live, learn and work in their own communities as independently as
possible, while at the same time helping the person to develop or retain skills. (See Sections V-C and D) For people
with sgnificant menta dissbilities, they can often mean the difference between indtitutiondization and lifein anormda
home and can provide meaningful, productive activities. For example:

Augieis an older man who has early stage dementia and a heart condition. He has a vigiting nurse who vigts three
times aweek and homemaker services twice weekly. His church provides some medls, trangportation assistance,
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and visitorsto provide socid contact and stimulation. The county manages his funds as representetive payee. His
county case manager isworking to get his family more involved.

John is chronically mentdly ill and has a history of being in and out of hospitals. He now lives on his own with the
help of acommunity support program, which provides drop-in assstance to help him with daily living, socid and
work activities, and money management, and monitors whether heis taking his medication. If he does not show up
for one of his meetings, the program actively goes out and finds him to make sure his trestment needs are met.

Paul islabeled severdy mentdly retarded, is nonverba and has ahistory of chalenging behaviors. He needs support
in meeting his self-care needs and he needs alot of supervison. He spent many years in a Sate Center for the
Developmentdly Disabled. Now, with funds from the Community Integration Program, he livesin agroup home
with two other former Center resdents. In his new environment, his communication skills are improving, he has
become independent in toileting, and he is learning to do many more things for himsdif.

Friedais dso labded severdly mentdly retarded. She lives a home with her mother. After graduating from school,
she had been home with nothing to do and was losing skills she learned in school. Her boredom and frudiration was
resulting in anger, tantrums and lack of cooperation. Now she works a a hospital supply room, with support from a
job coach who helped design ajob she could do and provides on-site support and supervision to her and two other
workers who have disgbilities. Sheislearning to get to and from work on her own, is learning better communication
skills and behaviors that are acceptable in community settings, and has new pride as an adult who works with other
adults, nondisabled as well as disabled.

B. Learning How Your Local Community Service System is Organized

Wisconsin relies on counties as the primary organizers of loca community services. The sections below describe the
various responsbilities of county government, but counties have alot of freedom to decide how to assign these
respongbilities. Most counties now have single Human Service Departments that combine dl or most human sarvice
respongbilities. To find out where a particular respongibility liesin your county, you can often get help from the county
clerk or the office of the director of the county Aging Unit, Human Service, Community Programs or Socid Services
Department. Y ou can aso look in the telephone book under county government for some of the terms mentioned
below. Some other terms used in some counties include "Adult Services' or "Long Term Support.”

The system is made more complicated becauise some services are not run through the county. For example, Home

Hedth and Persond Care agencies are often independent of the county and hill directly for Medical Assstance and
Medicare funding.
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C. Community Services for People with Mental I1Iness, Developmental Disabilities or Alcohol or other
Druguse

Wisconsin's Mental Hedlth Act (Chapter 51) creates a county-based system for planning and delivery of community
services for people with mentd illness, developmenta disabilities or dcohoal or other drug abuse problems. The county
board of supervisors has the primary responsibility for servicesto residents of the county, and for emergency servicesto
nonresidents.

The county board is required to establish community services departments to carry out the county's respongbility to plan
and ddiver services. Mogt counties have now assigned this respongbility to larger human services departments that
provide awide range of services. Others continue to have separate community program departments, often serving
multiple counties. Two counties still have separate boards for developmenta disability services. The statutes list a broad
range of services the community service boards should provide, including evauation, treetment, community support,
resdentia and vocationa services.

Under the bill of rights that gppliesto clients of the community service boards (see section VI-K), aperson has aright to
receive prompt and adequate trestment, rehabilitation and educationa services appropriate for his or her condition and
aright to the least redtrictive conditions necessary to achieve the purposes of the program he or sheis placed in.
However, the law limits these rights to what counties can do with state and federd funds and legaly mandated county
matching funds. Unfortunately, state and federa funding is not enough to meet the need for services, and many people
are on waiting lists for services or are in inditutions because needed community support services are not available, even
where community services would be more gppropriate and less expensive.

One reason for thisis that the state and federal governments provide full funding for ingtitutiona care under Medica
Assgtance, but only provide a set amount for community services. Thus, supportive community services not only require
county planning and management, but often require county funds.

Since 1981 the tate has vastly expanded funding for the Community Options and Community Integration programs.
Through these programs, the state has contained growth of ingtitutions and alowed many people to choose to remain in
their own homes and communities with individualized support services. (See Section VIII-E)

It isimportant that the lack of adequate services for award should not smply be accepted by a guardian. The first step
should be to discuss the issue informally with agency or county staff. If this does not work, the guardian can make a
written grievance under the agency's or board’ s grievance procedure under 8§ 51.61 of the statutes and HFS 94 of the
Wisconsin Adminigtrative Code. (See Section V11-G), noting the rights that the guardian thinks have been violated.
State law and rules now provide for an gpped to the county and state levels under the grievance procedure, so that an
independent review is available. Unfortunatdy, the law may alow funding to be used as a defense where the only rights
violated are those to least restrictive or appropriate services.
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In cases where there isa significant violation of a person’s rights and the grievance process does not work, a guardian
may congder taking legd action under § 51.61, the statute which authorized lawsuits to enforce rights, including a right
to attorney feesif the person is successful.

A find method of advocacy isto try to change the service system itsdf. One of the rights of people in our society isto
petition the government for change. Whileit isnot alega duty of the guardian, it is certainly appropriate for a guardian
to act as a spokesperson for the person on public issues. One approach is to ensure that the county agency does not
amply ignore unmet need: while acommunity services department cannot spend money it does not have, it is
responsible for identifying unmet needs and developing plans to meet those needs. A good plan can help to ensure that
resources are used fairly, and that unmet needs are not ignored. Ultimate funding respongbility lies with the county
board and state legidature, and the guardian may wish to contact the person's county supervisor and state legidators
concerning gaps in the sarvice system.

D. Social Service Departments

The county Department of Socid Services provides a broad range of services which are not necessarily limited to
people with mental disabilities but which may be helpful in arranging a package of support services. Socid sarvice
agencies often have primary respongbility for services for people who are dderly or physicdly disabled, including
funding for an attendant or home worker to provide persond care, meal preparation, housekeeping and chore services
in the person’s home. In many counties the socid service agency isthe lead agency for the protective service system and
the Community Options Program. Socid service departments aso operate benefit programs including Medica
Assistance and Food Stamps.

If socid services or other benefits are denied or cut back, the person usudly has aright to a hearing to chdlenge the
agency’ s action. Notice of how to request a hearing should be given with the notice of the agency’s action.

E. County/Tribal Aging Units

Every county and tribe in Wisconsn has a designated "aging unit” responsible for planning and carrying out certain
programs for older people, including nutrition programs, transportation, information and referra, benefit pecidist
sarvices, etc. These units may aso manage other long-term care services and elder abuse services, but in any case they
can tel you where to find those services in your county.

F. Lead Elder Abuse Agency

The elder abuse law requires the county to designate alead agency to establish an elder abuse reporting system in the
county. That agency then coordinates other agencies that are participating in the elder abuse reporting system, identifies
agency respongibility for investigation of reports of abuse, neglect, self-neglect and materid abuse and arranges for
provison of services.

The elder abuse reporting system agency has the following functions, in addition to its planning and coordination
functions.

Receiving and either investigating or referring reports of abuse, neglect, self-neglect or materia abuse.

Publicizing the existence of the reporting system.
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Notifying law enforcement officids in gppropriate cases.
Offering and providing needed services, within available funding.
G. Protective Services Agency

Ch. 55 requires each county board of supervisors to designate one or more county departments to act as the protective
services agency, with respongbility for loca planning to implement the protective service system. The county may
designate one or more of the following departments. Human Services, Socid Services, Community Programs (51.42)
and Developmentdl Disabilities Services (51.437).

Some counties have created agencies with "protective service' in thetitle. However, the Satute is not about creating an
agency or unit. It is about digtributing protective service respongbilities at the county level so that people in the system
know who is supposed to do what before the inevitable report of abuse, neglect and exploitation comesin, and so there
issome plan in place to identify and prevent abuse, neglect and exploitation. A county may decide, for example, that
abuse and neglect complaints for eders will be handled by the aging unit while those for people with developmenta
disabilitieswill be handled by the community programs unit.

The PSA has responsibility for loca planning for the protective service system. In addition, it has been given many
specific powers and respongbilities, including:

Receiving and investigating reports that individuas placed by their guardians in certain settings object to those
placements, and ensuring that such placements meet legd requirements. (See Sections V-F and V-H-2)

Provison of protective services. (See Section V-H-1)
Petitioning the courts for guardianship, protective placement and protective services.
Cooperating with the court in securing resources for comprehensive evauationsin protective placement cases.

Acting as the agency through which protective placements are made, with primary responsibility for implementing
and funding appropriate placements.

Completion of annua reviews of protective placements.

Development of requirements for annua reports of guardians of the person.

Making of emergency protective placements.
H. Community Options Program and Community I ntegration Program

The origind Community Options Program (COP) is an effort to provide funding for community services to people who
would otherwise quaify for carein anurang home or facility for people with developmentd disabilities. COP provides
funds to individualy assess people to determine if services can be provided in the community and develop an individua
plan for services. If services can be delivered that will meet the person's needs with funds available, COP uses highly
flexible state funds to fund those services. Unfortunately, COP funds are limited and not dl digible people can be
served.
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After the origind COP program began, the federd government changed itsrules to dlow states to get waivers to spend
federa Medicd Assstance funds to provide community services for people who otherwise would be digible for certain
types of indtitutiond care. Available servicesinclude case management, residentia support services, day services, work-
related services, counsding, daily living skills training, home modification, adaptive equipment, home hedth, persond
care, habilitation, respite, day treatment, and psychosocid services.

The dtate sets average daily rates for the MA waiver programs. Because these are averages, particular individua plans
may provide for funding above or below the average. The Sate averages are below what the federal government would
dlow, s0if a county does exceed the overd| average it can generdly use the money it spendsto obtain federa
reimbursement for 60% of its excess costs. MA waiver services can be combined with COP funding, SSI and MA card
sarvices. For aperson to participate, the program requires agreement from the county responsible for providing the
services and consent from the person or the person's guardian, if any, unless a court orders community placement. Wis.
Stat. 88 46.275(4)(b)1., 2.; 46.277(4)(a); 46.278(5).

Wisconsin is currently operating severd waiver programs.
Community Integration Program for Residents of State Centers (CIP-la)

CIP-1a, § 46.275, provides funding for home and community-based services to people placed out of one of the
three gate centers for the developmentally disabled. The state has increased the CIP-1arate in recent yearsin an
effort to encourage community placements of residents of the state centers. The average dally rates as of July, 1997,
were $153 for new placements and $125 for continuing placements made before July, 1995. These amounts are
designed to cover actua county placement costs, but counties that spend more can be reimbursed for 60% of their
EXCess Costs.

Community Integration Program for Person with Mental Retardation (CIP-1b)

CIP-1b, § 46.278, provides funds (an average of $48.33 per day in 1997) for community placement and services to
people with developmentd disabilities who are living in nurang homes or intermediate care facilities for the mentaly
retarded (ICF-MRs) other than the state centers, or who are in the community but would qudify for aleve of care
provided in an ICF-MR. Funding from the State to provide the state match for CIP-1b islimited, and is most likely
to be available for individuals relocated from indtitutiona setting. Counties can dmost away's obtain the federd
matching portion (60%) of CIP-1aif they are willing and able to come up with the 40% state match, from COP
Community Aids, or county tax levy funding. State funding and a higher daily rate are available individuas are
relocated from afacility that is closing. Section 46.278(6)(€).

Community Supported Living Arrangements Waiver

Thiswaiver isvery smilar to CIP-1b, but is intended to provide more flexibility and consumer contral in the
methods of support. The county must provide the state match from COP, Community Aids, or loca funds.

Brain Injury Waiver

Services under the Brain Injury Waiver are available to persons with brain injury, as defined in § 51.01(2g), who
need service Smilar to those provided in inditutiond rehabilitation programs for people with brain injury. The
average daily rate is $170 per day.
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Community Integration Program for Persons Relocated From or Eligible for Nursing Home Care (CIP-11)

CIP-I1, section 46.277, provides funding to counties for community services for people who are relocated from nursing
homes or who need alevel of care that MA would pay for in anursing home. It is available only in countiesin which a
nursing home has closed or been reduced in size. For example, a county with a 200-bed nursing home might choose to
rebuild a 100-bed home and receive CIP-I1 funding for 100 service “dots’ to serve people in community settings. CIP-
Il is generally not available to serve people who are not elderly and who need services primarily because of chronic
mental illness or menta retardation. The average daily rate is $40.78, and state matching funds are provided up to
that rate.

Community Options Program-Medical Assistance Waiver (COP-W)

The COP-W waiver, section 46.27(11), is intended to provide federa funds to supplement the reimbursement usually
available under COP for elderly or physically disabled people who need alevel of care that MA would pay for ina
nursing home. The average daily rate is $40.78, but local county match may be required.

I. Community Support Servicesfor People with Mental 11Iness

Community support isakey service for preventing inditutionaization of people with persstent mentd illness. Section
51.421 requires that each DCP establish a community support program for people with chronic mentd illness.
Standards for these programs are contained in HFS 63, Wis. Admin. Code. Community support services can now be
funded as aMedica Assigtance service, making it more affordable for counties. However, unlike most other MA card
services, counties must provide the state portion of funding. As aresult, local service availability is dependent on county
funding commitments.

J. Home Health and Personal Care Services

Home hedlth (including nursing, home hedth aide, thergpy and medica equipment), private duty nursing and persond
care together have recently been the fastest-growing service under the Medical Assistance program. MA does not
require that the person be "home-bound"” to receive most these services, except for in-home therapy services. These
services are now an important part of the long-term support service package for many people, particularly those on
waiting lists for other long-term support programs.

Home hedlth and persona care services are arranged through certified providers. For many services, the provider must
get prior authorization from the state Bureau of Hedlth Care Financing. Denids of digibility and denias or reductions of
service coverage can be gppealed through an adminigrative fair hearing process.

Medicare also covers nursing and home hedth aide services, but does not cover persond care. Medicare requires that
the person need a skilled nuraing or therapy service to be digible for coverage.

K. Supplemental Security | ncome Exceptional Expense Supplement

Supplementa Security Income (SS) provides income maintenance payments to people who are over age 65, blind, or
disabled, and who meet income and resource standards. It is an important source of funds for basic living expensesin
community settings, particularly because MA waiver ruleslimit use of MA funds for room and board expenses. People
on SSI generaly receive both afedera SSI payment and a state " supplement.” The federal payment is administered by
the Socid Security Adminigtration, while the state supplement is now administered separately by the state Department of
Hedth and Family Services. A specid increased state supplement level called SSI-E is available for people who need
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40 or more hours per month of supportive home care, daily living skills training or community support services. The
person must be certified by the county to get thisincreased payment levd.

IX. LEGAL ASSISTANCE

One of the guardian’ sroles isto advocate for the person in legd proceedings. If the guardian feds srongly that the
person’ s rights or interests have been damaged and that |ess formal advocacy is not effective, he or she may want to
begin alawsuit to assert those rights or interests.

In choosing an attorney, the guardian or person should not be afraid to cal severd atorneysto ask about fees and
experience in working on issues involving people with disabilities. If you do not know of any lawyers, it may be useful to
ask peoplein smilar stuationsif they can recommend someone. The state bar dso runs areferrd and information
service that can give you the names of lawyers who work on cases like yours. Their number is toll-free: 1-800-363-
9082.

When a guardian of a person is gppearing on behdf of the ward, the costs of litigation should be expected to be paid

out of theward' s estate. Therefore, it isimportant for the guardian of the person to discuss this with the guardian of the
estate and to get the financid support of the estate guardian. If the ward has low income he/she may be digible for free
lega services. If no government legal services program is available, a guardian might be able to locate an attorney who is
willing to donate hisgher services or, if thereis apossibility of recovering damages (money from the people being sued),
would be willing to take the case on a contingent fee basis.

Sometimes disputes might arise between the guardian and the ward. In most instances, they will be able to work out an
agreement, but it is possible that the dispute will findly have to be resolved by the court. For example, the ward may
wish to get married but the guardian strongly opposes such a marriage. The ward could try to go back to court to get a
modification of the findings of incompetency which would return the right to get married. Depending upon the strength of
the guardian’ s opposition and/or degree of incompetency, the guardian could choose to Smply appear at the court
hearing and ask to testify to the judge as to the reasons why marriage would not be in the ward' s best interest. But if the
guardian’ s fedings were extremely strong or the facts of the case were very margind, the guardian might want to hire an
attorney to represent the guardian’s position. If the guardian’s position prevalils, the court may determine that the
guardian’s court expense shal be paid by the ward' s edtate if the court first determines that the guardian was fulfilling
her/his gatutory responghilities in taking the position. However, snce neither victory nor an awarding of attorney fees
can generaly be assumed, guardians should not count on the ward' s estate to pay the guardian codts.

Possible sources of legd advice and assistance are listed in the Appendix.
X. LEARNING MORE

The Appendix contains aresource list of agency names and addresses which can be sources of more information on
legd issues, specific disabilities, evaluation resources, long-term support services, and government programs.

The following two books provide greater detail and legd citations on many of the issues discussed in this handbook:
Chapter 51: The Wisconsin Mental Health Law (1993; publication ID # PCS 461).

Chapter 55: The Wisconsin Protective Services Law and Its Application (1994, publication order ID # PCS-
460a).
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For copies of these publications, contact:

Department of Hedlth and Family Services
Divison of Supportive Living

ATTN: Publications Order

One West Wilson S.

P.O. Box 7851

Madison, WI 53707-7851

Requests should be made by either completing a DM S-25 FORMSPUBLICATIONS ORDER or by sending a
written request which includes the publication identification number, the number of copies, your name, a complete return
address (including street address) and a phone number where you can be reached in case questions arise.

Other useful reading materid includes.

Doubly Slenced: Sexuality, Sexual Abuse and People with Devel opmental Disabilities. Madison, WI:
Wisconsin Council on Developmentd Disabilities (1991).

Durable Powers of Attorney for Finances and Other Property. Madison, WI: Elder Law Center.

Elder Abuse: Potential Legal Remedies. Madison, WI: Wisconsn Codition Againg Domestic Violence.
Finding a Way Toward Everyday Lives: The Contribution of Person Centered Planning. Harrisburg, PA:
Pennsylvania Office of Mentd Retardation (1992). (Copies available from the state Bureau of Developmental
Disabilities Services)

One Step Ahead: Resource Planning for People with Disabilities Who Rely on Supplemental Security Income
and Medical Assistance. Madison, WI: Wisconsn Council on Developmentd Disabilities (1997).

No Easy Answers. Seeking consensus when considering psychotropic medication for individuals with
developmental disabilities. Madison WI: Wisconsin Council on Developmenta Disabilities (1996).

Overview of Medical Assistance Lien Law and Estate Recovery Program. Madison, WI: Elder Law Center
(1996).

Planning for Future Health Care Decision-Making: DO-1T-YOURSELF PACKET. Madison, WI: Elder Law
Center

A guardian may also want to have direct access to rlevant laws and rules. These are often available in the reference
section of public libraries. Laws and rules that are often important for guardians to be aware of include:
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Wisconsn Statutes

Ch. 46 Socid Services (including programs on aging)

Ch. 49 Public Assstance (including Medica Assstance)

Ch. 50 Uniform Licensure (indluding nurang homes, community-based resdentid facilities, and adult family homes)
Ch. 51 Alcohal, Drug Abuse, Developmental Disabilities and Mentd Hedlth

Ch. 55 Protective Services

Ch.880 Guardianship

Wisconsin Adminisrative Code

Ch. HFS 1 Uniform Fee Schedule

Ch.HFS61 Community Menta Hedth Services

Ch. HFS63 Community Support Programsfor Chronicaly Mentdly 1l Persons
Ch.HFS83 Community-Based Resdentid Facilities

Ch. HFS85 Non-Profit Corporation as Guardian

Ch. HFS88 Licensed Adult Family Homes

Ch.HFS89 Assded Living Fedilities

Ch.HFS92 Confidentidity of Treatment Records

Ch.HFS94 Pdient Rights and Resolution of Patient Grievances

Ch. HFS100 Medica Assstance

Ch. HFS 118 Confidentid Information

Ch. HFS 125 Do-Not-Resuscitate Orders Directed at Emergency Hedlth Care Personnd
Ch. HFS 131 Hospices

Ch. HFS 132 Nursing Homes

Ch. HFS 133 Home Hedth Agencies

Ch. HFS 134 Fadilitiesfor the Deveopmentdly Disabled



APPENDI X: RESOURCE LIST
L egal Advocacy Resour ces

WISCONSIN COALITION FOR ADVOCACY

16 N. Carroll Street, Suite 400 2040 W. Wisconsin Ave., Ste. 678
Madison, WI 53703 Milwaukee, WI 53233
(608) 267-0214 (414) 342-8700

(800) 928-8778

The Wisconsin Codition for Advocacy is an independent, private nonprofit corporation that has been designated as the
protection and advocacy agency for people with disabilities in Wisconsin under the federal Developmentd Disabilities
Sarvices and Bill of Rights Act, the Protection and Advocacy for Mentdly 11l Individuas Act and the Rehabilitation Act.
WCA uses a broad range of strategies, including advocacy for individuds, asssting with locd and state systems change
efforts, and training and program evauation. WCA gtaff offer advice and advocacy statewide to people with
developmentd disahilities, people with mentd illnessin residentid settings, people with other substantia disabilities, and
people in need of assgtive technology. Case acceptance may depend on case priority and resource limitations.

ELDER LAW CENTER OF THE COALITION OF WISCONSIN AGING GROUPS
2850 Dairy Drive, Suite 100

Madison, Wl 53718

Madison 608-224-0660 / 1-800-488-2596

The Elder Law Center operates the Wisconsin Guar dianship Support Center which provides toll-free telephone
hotline case consultation services on guardianship and advance directivesissues, a quarterly newdetter, trainings and
technical assstance to counties. The Elder Law Center dso provides lega back-up to county-based benefit specidists
providing information and assistance on public benefits and health care financing issues for people over 60.

LEGAL AID SOCIETY OF MILWAUKEE
229 E. Wisconan Ave., Suite 200
Milwaukee, WI 53202

(414) 765-0600

The Society provides legd assstance to low income persons. A mgor part of its work is representation of Milwaukee
County resdents with mental and other disabilities.

OFFICE OF THE STATE PUBLIC DEFENDER
If apersonisaccused inacrimind case or is the subject of acivil commitment, protective placement or termination of

parental rights action and cannot afford a lawyer, the person may be entitled to a public defender or alawyer gppointed
by the court. Contact the loca Public Defender office or the court for information.

The following four programs provide free legd assstance for people with low incomes within case priority and resource
limitations

LEGAL ACTION OF WISCONSIN
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Madison -

Milwaukee -

608-256-3304 or 800-362-3904 (Columbia, Dane, Dodge, Green, Jefferson and Rock Counties)
31 S. Mills Street, P.O. Box 259686 Madison, W1 53725-9686

414-278-7722 or 888-278-0633 (Milwaukee and Waukesha Counties)
230 W. Wdlls Street, Milwaukee W1 53203

Kenosha/Racine - 414-654-0114 or 800-242-5840 (Kenosha, Racine and Walworth Counties)

LaCrosse -

Dodgeville -

508 56th Street, Kenosha, W1 53140

608-785-2809 or 800-873-0927 (Buffalo, Juneau, La Crosse, Monroe, Trempeal eau, Jackson
and Vernon Counties)
205 5" Avenue South, #300, LaCrosse, WI 54601

608-935-2741 or 800-873-0928 (Crawford, Grant, lowa, Lafayette, Richland and Sauk
Counties)
202 N. Main Street, Dodgeville, W1 53533

LEGAL SERVICES OF NORTHEASTERN WISCONSIN

Green Bay -

Oshkosh -

920-432-4645 or 800-236-1127 (Brown, Calumet, Green Bay, Door, Kewaunee, Manitowoc
and Outagamie Counties)
201 W. Walnut ., Suite 203, Green Bay, W1 54303

920-233-6521 or 800-236-1128 (Adams, Green Lake, Oshkosh, Fond du Lac, Marquette,
Ozaukee, Sheboygan, Washington, Waushara and Winnebago Counties)
404 N. Main $t., Ste. 702, Oshkosh, WI 54901

WISCONSIN JUDICARE

Wausau -

715-842-1681 or 800-472-1638 (All other counties)
300 3rd Street, Ste. 210, Wausau, WI 54402
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Statewide Disability and Aging Organizations and Councils

Alliance for the Mentdly 11l of Wisconsn
4233 Wes Bdtline Highway

Madison, WI 53711

(608) 268-6000 / 800-236-2988

The Arc —Wisconan

121 South Hancock Street

Madison, WI 53703

(608) 251-9272

(Advocating for people with mental retardation and their
families)

Autism Society of Wiscongn

103 West College Ave., Ste. 709
Appleton, W1 54911

(920) 993-0279 / 888-428-8476

Badger Asociation of the Blind
912 North Hawley Road
Milwaukee, W1 53213

(414) 256-8744 | 877-258-9200

Cadition of Wisconsin Aging Groups

2850 Dairy Drive, Ste. 100

Madison, WI 53718

(608) 224-0606 / 800-366-2990

(Including the Elder Law Center and Guardianship
Support Center)

Easter Seal Society of Wisconsin
101 Nob Hill Rd., Ste. 301
Madison, WI 53713

(608) 277-8288 / 800-422-2324

Rehahilitation for Wisconsn
4785 Hayes Road, Ste. 202
Madison, WI 53704

(608) 244-5310

Waisman Center on Mentd Retardation and Human
Development

University of Wisconsn —Madison

1500 Highland Avenue

Madison, WI 53705-2280

(608) 263-5776

(Clinical services, evaduation, research and training on
mental retardation, communication, mobility, etc.)

Wisconsin Association on Alcohol and Other Drug Abuse
6441 Enterprise Lane, Ste. 105

Madison, WI 53719-1180
(608) 276-3400

Wisconsn Association of Resdentid Facilities
1123 North Water Street

Milwaukee, WI 53202

(414) 276-9273

Brain Injury Asociation of Wisconsin
2900 North 117 Street, Suite 100
Wauwatosa, WI 53222

(414) 778-4144 | 800-882-9282

Wisconsin Council of the Blind, Inc.
754 Williamson Street

Madison, WI 53703

(608) 255-1166 / 800-783-5213

Epilepsy Associaion of Wisconsin
6400 Gisholt Drive

Madison, WI 53713
800-733-1244
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Independent Living Centersand Alzheimer’s Association Chapters

Independent Living Centers

Wisconan Codition of Independent Living Centers

2345 Atwood Avenue
Madison, WI 53704
(608) 242-8484 / 800-362-9877

Independence First

600 West Virginia Street, 4™ Floor
Milwaukee, W1 53204-1516
(414) 291-7520

Society’ s Assets

5200 Washington Avenue, #225
Racine, W1 53406-4238

(414) 637-9128

North Country Independent Living
2231 Célin Avenue

Superior, WI 54880

(715) 392-9118

CILWW —UW Stout

2920 Schneider Avenue East
Menomonie, WI 54751

(715) 233-1070 / 800-228-3287

Great RiversILC
4328 Mormon Coulee Road
LaCrosse, WI 54601-4018
(608) 787-1111

Options for Independent Living Program

555 Country Club Road
Green Bay, WI 54307
(920) 490-0500

Access to Independence
2345 Atwood Avenue
Madison, WI 53704

WI Alzheimer’s Association

Greater Wisconsin Chapter

2900 Curry Lane, Suite A

Green Bay, WI 54311

(920) 469-2110/ 800-360-2110

Ashland Region

201 W. Main, Room 105A
Ashland, WI 54806

(715) 682-6478 / 800-682-6478

Green Bay Region

2900 Curry Lane, Suite A

Green Bay, WI 54311

(920) 469-2110/ 800-360-2110

Eau Claire Region

1227 B Menomonie S.

Eau Claire, WI 54703

(715) 835-7050 / 800-499-7050

La Crosse Region

115 5™ Avenue South, #421
LaCrosse, WI 54601

(608) 784-5011 / 800-797-1656

Fox Vdley Region

201 East Bell Street

Neenah, W1 54956

(920) 727-5555, ext.209 / 800-360-2110

Rhindander Region

203 Schiek Plaza

Rhindander, WI 54501

(715) 362-7779 / 800-200-1221

Wausau Region
1000 Lakeview Drive, P.O. Box 1469
Wausau, WI 54402
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(608) 242-8484 (715) 848-1221 / 888-297-6605

Midstate Independent Living South Central Wisconsin Chapter
203 Schiek Plaza 517 North Segoe Road, Suite 301
Rhinelander, WI 54501 Madison, WI 53705

(715) 369-5040 (608) 232-3400
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State Government Disability and Aging Offices

Bureau of Aging and Long

Term Care Resources

1 West Wilson St., Room 450

Madison, WI 53702

(608) 266-2536 — Genera Number

(608) 267-7285 — Long Term Support
(608) 267-9582 — Physicd Disabilities
(State coordination of Older Americans Act
programs as well as the Community Option
Program, Community Integration Program-II,
housing, and other long-term support issues.
Also responsible for Elder Abuse and Adult
Protective Services.)

Bureau of Developmenta

Disabilities Services

1 W. Wilson Street, Rm. 418

Madison, WI 53702

(608) 266-0805

(Community services and Community Inte-
gration Program for people with developmenta
dischilities)

Bureau of Hedlth Care Financing

P.O. Box 309

Madison, WI 53701-0309

(608) 266-2522

(Medicd Assstance coverage and payment
issues)

Bureau for Deaf & Hard of Hearing
1 W. Wilson &., Room B275
Madison, Wl 53702

(608) 266-3118

Bureau for the Blind

1 W. Wilson &., Room B275
Madison, WI 53702

(608) 267-2903

Client Assstance Program

2811 Agriculturd Drive

Madison, WI 53708-8911

(608) 224-5070

800-362-1290

(Handles questions and complaints concerning
Divison of Vocationd Rehabilitation services)

Council on Alcohol and Other Drug Abuse
Bureau of Substance Abuse Services

1 West Wilson Street, Rm. 434

Madison, Wl 53702

(608) 266-2717

Council on Developmenta Disghilities
Council on Physicd Disabilities
Divison of Supportive Living

722 Williamson Street

Madison, W1 53703

(608) 266-7826

Council on Independent Living
Divison of Supportive Living
1W. Wilson S, Rm. B275
Madison, W1 53702

(608) 266-3274

Council on Mentd Hedth

¢/o Bureau of Community Mental Hedlth
1 West Wilson Street, Rm. 433
Madison, WI 53702

(608) 267-7792

Divison of Care and Trestment Facilities

1 W. Wilson, Rm. 850

Madison, W1 53702

(608) 266-8740

(Adminigters state menta hedlth indtitutes and
centers for the developmentally disabled)
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Divison of Equa Rights

Department of Workforce Development
201 East Washington Avenue

Madison, Wl 53702

(608) 266-6860

(Discrimination in employment, housing, or
public accommodations)

Divison for Learning Support: Equity and
Advocacy

Exceptiond Education

Department of Public Ingtruction

125 S. Webster

Madison, Wl 53703

(608) 266-1781

Divison of Vocationd Rehabilitation
Department of Workforce Development
201 East Washington Ave, Room A100
Madison, Wl 53702

(608) 261-0050

Long Term Support & Physcd Disabilities
Bureau of Aging and Long Term Care
Resources

1 W. Wilson Street, Rm. 450

Madison, Wl 53702

(608) 267-7285 - Long Term Support
(608) 267-9582 - Physical Disabilities

Bureau of Qudity Assurance

1 W. Wilson Street, Rm. 1150
Madison, Wl 53702

(608) 266-8481

(Enforcement of rights and regulaionsin nursing

homes, date centers, resdentid facilities and
home hedth services)

Regional Offices:

Regiond Fidd Operations Director
Southern Region

2917 International Lane, Suite 210
Madison, WI 53704-3135

(608) 243-2370

(608) 243-2389 — Fax

Regiond Fed Operations Director

Southeastern Region

819 North 6th Street, Rm. 210
Milwaukee, WI 53203

(414) 227-5000

(414) 227-3903 - Fax

Regiond Fied Operations Director
Northeastern Region

200 North Jefferson Street, Suite 211
Green Bay, Wl 54301

(920) 448-5240

(920) 448-5254 - Fax

Regiona Fied Operations Director
Western Region

610 Gibson Street, Suite 1

Eau Claire, Wl 54701-3687
(715) 836-4752

(715) 836-2535 - Fax

Regiond Fied Operations Director
Northern Region

1853 North Stevens, Suite B
Rhinelander, W1 54501-1246
(715) 365-2800

(715) 365-2815 - Fax
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